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Statement 


This is an appeal by the appellant from the order made 
on February 5, 1959 by the Honorable Charles F. McLaugh- 
lin, United States District Judge, denying the motion for 
an order reinstating certain subpoenas and enforcing same. 


Facts 


In connection with testimony sought to be adduced in 
the instant matter before the Hearing Examiner, Sidney 
Feiler, witnesses were subpoenaed to appear before the 
Commission. After the subpoenas were served upon them 
and duly accepted, one of said subpoenas being served on 
the former Chairman of the Commission, by ex parte order 
of the Commission, the subpoenas were vacated and a 
motion was made in the court below to compel the attend- 
ance of said witnesses before the Examiner. The District 
Court denied the motion and this appeal is taken from 
said denial. 


POINT I 


The District Court has jurisdiction over the sub- 
ject matter. 


The gist of the instant motion is to compel the individual 
respondents to appear before the Securities and Exchange 
Commission, pursuant to the subpoenas heretofore issued, 
to give testimony before said Commission. The memoran- 
dum submitted by the respondent in the Court below took 
the position that only the Court of Appeals, and not the Dis- 
trict Court, has jurisdiction to review orders of the S. E. C. 
However, the petitioner does not seek to review any order 
of the S. E. C. and therefore all of the cases cited by the 
respondents in their memorandum in support of this ele- 
mentary proposition are inapposite. The jurisdiction of 
the District Court is invoked pursuant to Section 1005(c) 
of Title 5, U.S. C. A., which section reads as follows: 


“«(¢) Agency subpoenas authorized by law shall 
be issued to any party upon request and, as may be 
required by rules of procedure, upon a statement or 
showing of general relevance and reasonable scope 
of the evidence sought. Upon contest the court shall 
sustain any such subpoena or similar process or de- 
mand to the extent that it is found to be in accord- 
ance with law and, in any proceeding for enforce- 
ment, shall issue an order requiring the appearance 
of the witness or the production of the evidence or 
data within a reasonable time under penalty of pun- 
ishment for contempt in case of contumacious fail- 
ure to comply.’’ 


Said section makes it crystal clear that upon contest the 
District Court shall ‘‘issue an order requiring the * * * 
production of the evidence or data.’’? It further appears 
conclusively from said section that the ‘‘contest’’ may be 
instituted by any party who has requested the appearance 
of the witness and not only by a governmental agency. 
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Section 1005(c) of Title 5,.U. S..C. A., does not contain 
any limitation to the effect that only a governmental agency 
may apply to the Court for the enforcement of the produc- 
tion of evidence or data but, on the contrary, shows clearly 
that any party can institute said contest in a court of com- 
petent jurisdiction. : 

The jurisdiction of the Court below is further invoked 
pursuant to Title 15, Section 77(v) U.S. C. A. Pursuant to 
subdivision (a) of said section, District Courts of the United 
States have jurisdiction of offenses and violations under this 
subchapter and under the Rules and Regulations promul- 
gated by the Commission. Subdivision (b) of said section 
further provides, in substance, that in cases of refusal to 
obey a subpoena issued to any person, any of the said 
United States District Courts, upon application by the Com- 
mission, may issue-to such person an order requiring such 
person to appear before the Commission, or one of its Bx- 
aminers designated by it. Subdivision (c) of said section 
provides, in substance, that no person shall be excused from 
attending and testifying, or from producing books, papers, 
ete., or in obedience to the subpoena of the Commission, or 
any member thereof, or any officer designated by it. 


It is the contention of the writer that all these three 
subdivisions must be read together and that according to 
the clear wording of subdivision (a) of said section the 
District Court, and not the Court of Appeals, has jurisdic- 
tion of the subject matter. 


The respondents took the position in the Court below 
that the violations referred to in Section 77(v) of Title 15, 
U. S. C. A. do not include violations by the Commission 
itself, and/or its agents and employees. For this propo- 
sition they cite only one authority, to wit, Okin v. 8S. E. C., 
47 Fed. Supp. 481, which case was decided by District 
Judge Mandelbaum in 1942. 


Aside from the fact that the writer does not agree with 
the strained interpretation of Judge Mandelbaum of said 
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section, the decision in Okin v. S. E. C. is easily distinguish- 
able for the following reasons: 


(a) The Okin case was not decided under the 
Securities and Exchange Act but under the Holding 
Company Act and although Section 24(a) of said 
Act has some similarity with Section 77(v), the lat- 
ter section goes much further in expressly giving to 
the District Court the power to compel persons to 
appear before the Commission in case of a refusal 
to obey a subpoena; 


(b) In the Okin case, as well as in the Andrews 
case, 88 Fed. (2d) 441 (referred to in said decision), 
the relief sought was injunctive against the S. E. C.; 
none of those cases have anything to do with the 
refusal to obey a subpoena and with the power of the 
District Court to enforce the obedience thereof ; 


(c) Since subdivision (b) of Section 77(v) gives 


the District Court power to enforce subpoenas issued 
by the Commisison, upon application by said Com- 
mission, the corollary of this power, viz., to enforce 
subpoenas on behalf of aggrieved parties to pro- 
ceedings before the Commission, is a necessary im- 
plication of the statute; 


(d) In the Okin case, the only respondent was 
the S. E. C.; the Court therefore held that Section 
24(a) of the Holding Company Act did not apply 
to an agency of the Government but only to indi- 
viduals. Assuming, without conceding, that this is a 
proper interpretation of Section 24(a) of the Hold- 
ing Company Act and of subdivision (a) of Section 
77(v) of Title 15, U. S. C. A, this Court’s attention 
is respectfully called to the fact that the instant 
petition is directed mainly against the individual 
respondents and that the S. E. C. is only incidentally 
a party to this proceeding. 
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It appears from all of the foregoing that Section 77(v) 
confers jurisdiction upon the District Court since the 
individual respondents have violated the rules and regula- 
tions, as will be shown under Point II of this memorandum, 
since they have refused to obey subpoenas issued by the 
Examiner. 

If the District Court, as the respondents contend, had 
no power to direct the individual respondents to appear 
before said Commission, then the petitioner would be with- 
out any remedy to enforce the appearance of witnesses 
whom it desires to examine. Rule 45, subdivision (f) of 
the Federal Rules of Civil Procedure, expressly provides 
that the failure by any person to obey a subpoena, without 
adequate excuse, constitutes contempt of court. 


POINT II 
The individual respondents have wilfully refused to 


obey a subpoena issued by the Hearing Examiner and 
the Court below should have directed them to appear 
before the Commission and to testify. 


Bule V, subdivision (e) of the Rules of Practice of the 

S. E. C. gives subpoena power to the Hearing Officer and 

not to the Commission. The Hearing Officer in the instant 

ease had issued subpoenas to the individual respondents. 

and it was therefore their duty to appear before the 

Examiner and to testify. The excuse given by them for 

their non-appearance is that the testimony to be given 

by them would be privileged. However, Rule XIII, sub- 

division (i) of the Rules of Practice of the S. E. C., pro- 
vides, in part, as follows: 

«¢*# © ® Any officer or employee who is served with 

a subpoena requiring the disclosure of such informa- 

tion or the production of such documents shall appear 

in court and, unless the authorization described in 

the preceding sentence shall have been given, shall 
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respectfully decline to disclose the information or 
produce the documents called for, basing his refusal 
upon this rule. * * * ”” 


It appears from the wording of said rule that any 
officer or employee served with a subpoena who intends 
to invoke a privilege must first appear in court and must 
personally avail himself of said privilege. Said rule is 
in accordance with the familiar rule of law that any 
privilege must be invoked personally and that a witness, 
in order to avail himself of said privilege, must first appear. 
To that effect see: 


McAlester v. Henkel, 201 U. S. 90, 26 Sup. Ct. 
385; 

Commonwealth v. Shaw, 4 Cush. 594, 50 Am. Dec. 
813; 

Orum v. State, 38 Ohio App. 171, 175 N. E. 876; 

United States v. Johnson, 76 Fed. Supp. 538. 


It is therefore clear that it was a violation of the rules 
and regulations of this Commission not to appear in answer 
to said subpoenas. 


The vacating by the S. E. C. of the subpoenas issued 
by the Hearing Examiner was contrary to law for the 
following reasons: 


(1) As heretofore stated, only the Hearing Ex- 
aminer, and not the S. E. C., has subpoena power; 


(2) After the subpoenas were issued the witnesses 
had to appear and avail themselves of any privilege 
and there was no right to quash the subpoenas in 
advance of said appearance; 


(3) The subpoenas were vacated by the S. E. C. 
ex parte and without giving notice to the petitioner 
and said quashing, therefore, violates the most ele- 
mentary rules of due process of law. 


7 


It appears conclusively from the foregoing that the 
non-appearance of the individual respondents before the 
Examiner was a wilful violation even if, after their appear- 
ance, they could have availed themselves of their privilege. 


POINT III 


The testimony to be given by the individual re- 
spondents was neither confidential nor privileged. 


The respondents have taken the position that the testi- 
mony sought to be elicited would be privileged, under the 
holding of such cases as 


Doske v. Comingoie, 177 U. S. 459; 
United States ex rel. Touhy v. Ragen, 340 U. s. 
462. 


However, the respondents have overlooked the fact that 
the litigants in those cases were third parties, who had 
nothing to do with the governmental agency in question, 
and that therefore the courts have properly held that in 
those cases a governmental agency should not be compelled 
to disclose confidential records in order to aid one of said 
litigants, according to the rules and regulations issued by 
such agencies. 


In the Ragen case the Supreme Court of the United 
States expressly stated, at page 467, that the Court was 
not concerned with the effect of the refusal to produce 
documents in a prosecution by the United States. In the 
instant case, however, we are concerned with such a prose- 
cution since the petitioner is being prosecuted by the 
§. E. C., an agency of the government. 

The law is well settled to the effect that in those cases 
the agents of the government should not be allowed to 
claim any privilege, unless military secrets of the highest 
nature are involved. To that effect see: 
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United States v. Andolschek, 142 Fed. (2d) 503, 
506; 

Edwards v. United States, 312 U. S. 473, 481; 

United States v. Reynolds, 345 U.S. 1, 9, 10; 

Overby v. U. 8. Fidelity & Guaranty Co., 224 Fed. 
(2d) 156, 163; 

Snyder v. United States, 20 F. B. D. 7, 9; 

United States v. Certain Parcels of Land, 15 
F. B. D. 224, 230. 


Since in the instant case no military or state secrets 
are involved, the individual respondents should not be 
allowed to avail themselves of any privilege. However, 
whether the testimony of the respondents would or would 
not be privileged cannot be decided in the instant proceed- 
ing. Under any circumstances, they should be required to 
apear before the Examiner and if they then decline to 
answer upon the ground of privilege their right to such 
privilege can then be tested by the Courts of proper juris- 
diction. 

CONCLUSION 

It is respectfully submitted that the order of the 
court below be reversed and the motion to reinstate 
subpoenas and enforce same be, in all respects, 
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IN THE 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,066 x 


Sumer G. Wurrrer, ADMINISTRATOR oF VETERANS AFFAIRS, 
ET AL., APPELLANTS, : 


v. 


Herman L. R. Exmer, Jn, On Behalf of Himself and all Others 
Similarly Situated, APPELLEE 


No. 15,067 
Unirep SraTes oF AMERICA, APPELLANT, 
v. 


James A. Deentnc, On Behalf of Himself and: all Others Similarly 
Situated, APPELLEE 


No. 15,063 
Unrrep States or AMERICA, APPELLANT, 
v. 


Roserr H. Massvrr, =r aL., Suing For Themselves and. all’ Persons 
Similarly Situated, APPELLEES 


ON: APPEAL FROM THE UNITED STATES DISTRICT CoURT 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


Appellant believes that there were jurisdictional defects 
to consideration by the district court of each of the three 
cases, as we shall show in Point IV. Emmet, No. 15,066 


(2) 


2 


was an action for mandamus, and plaintiff alleged: juris- 
diction under the National Service Life Insurance Act, the 
Tucker Act, the Administrative Procedure Act and F.-R. 
Civ. P. 23 (J.A.7). Deering, No. 15,067, was instituted origi- 
nally in the Southern District of New York, and plaintiff 
alleged jurisdiction under the National Service Life “In- 
surance Act, the Tucker Act and F.R.Civ. P: 23 (J.A. 167). 
Mabbutt, No. 15,068, was instituted originally in the North- 
ern District of California, jurisdiction being alleged under 
the National Service Life Insurance Act and the Tucker 
Act (J.A. 184). When Deering and Mabbutt were trans- 
ferred to the court below, the plaintiffs relied solely. upon 
the Insurance Act to invoke the court’s jurisdiction (J.A. 
177-178, 193-194). 

The jurisdiction of this Court on appeal rests upon 28 
U.S.C. 1291. 


STATEMENT OF THE CASE 


These three consolidated cases present problems arising 
out of the decision in United States v. Plesha, 352 U.S. 202. 
‘We challenge the award of attorneys fees to the three 
counsel below and the award of interest to the parties 
and others similarly situated, with respect to payments 
which the United States was prepared to make to thousands 
of veterans in the aftermath of Plesha. 

1. The Plesha Case. Plesha involved Article IV of the 
Soldiers’ and Sailors’ Civil Relief Act of 1940, 54 Stat. 
1183, 50 U.S.C. App. (1940 ed.) 540-554, under which ser- 
vicemen could maintain previously purchased commercial 
life insurance without current premium payment and the 
Government guaranteed to the insurance companies the 
eventual payment of premiums. Upon default by the 
insureds after their discharge from military service, the 
Veterans Administration paid the premiums on these 
guarantees and then sought reimbursement from the pre- 
viously insured servicemen. 

A particular problem was presented by those former serv- 
icemen whose policies had been guaranteed by the United 
States before October 6, 1942, at which time Congress 
added a provision expressly requiring reimbursement. 
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Section 406, as amended by 56 Stat. 755. The issue of their 
liability was presented in a number of litigated cases* 
and reached the Supreme Court in United States v. Plesha, 
on: certiorari to the Ninth Circuit. The Plesha suit was 
brought in the Northern District of California on May 19, 
1950 to recover National Service Life Insurance dividends 
withheld from plaintiff Paul E. Plesha, in collection of 
amounts paid on guarantee of his insurance premiums. 
On February 19, 1951, James E. Mabbutt and Myron L. 
Kern intervened with similar claims. The three parties 
were represented throughout by Lawrence A. Schei of 
Sacramento, California who argued the case in the Supreme 
Court; on the brief in that Court was Philip C. Wilkins 
of Sacramento. 

Plesha was decided by the Supreme Court on January 
14, 1957. The Court (three Justices dissenting) held that 
those former insured servicemen who were covered by 
Article IV of the Civil Relief Act before the 1942 amend- 
ments were not obligated to reimburse the United States 
for its payment of their defaulted premiums. The Supreme 
Court thereby affirmed the decision of the Court of Appeals, 
which had directed the district court to enter judgment 
for refund of the principal amounts withheld. 227 F. 2a 
624, 625, 629. The three veterans involved in Plesha de- 
clined to enter a judgment in the district court to obtain 
payment, apparently preferring to rely upon the instant 
proceedings.” i 

2. Government Action im Aftermath of Plesha Decision. 
At the time Plesha was decided, the Veterans Administra- 


1 See United States v. Hendler, 225 F. 2d 106 (C-A. 10); Hormel 
v. United States, 123 F. Supp. 806 (S.D. N.Y.) ; Morton v. United 
States, 113 F. Supp. 496 (E.D. N.Y.) ; United States v. Nichols, 105 
F. Supp. 543 (N-D. Towa). 

2 See S. Rept. 1862, 85th Cong., 2d Sess., p. 9; H. Rept. No. 1491, 
85th Cong., 2d Sess., p. 8. Plesha and Mabbutt intervened in the 
instant Emmet case (see p. 8, infra). However, Kern, the third 
veteran entitled to judgment under the Supreme Court’s decision 
neither obtained a judgment nor intervened. He has been paid 
90% of his refund along with the thousands of other veterans who 
were not parties to Plesha or to the present suits. 


ry 
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tion ‘had already collected more than $1,640,000 from 
approximately 8,440 veterans whose insurance premiums, 
like-that of Plesha, Mabbutt and Kern, had been guaran- 
teed under the 1940 Act. About $960,000 had been col- 
lected by offset against National Service Life Insurance 
dividends, $65,000 by offset against disability compensa- 
tion and $22,000 by offset against other gratuitous benefits; 
almost $600,000 were received in cash payments upon 
demand by letters to veterans and $2,000 were paid as a 
result of final judgments (J-A. 111-112, 114, 147)* 

After Plesha, the Veterans Administration proposed to 
make refunds to all these veterans by administrative action, 
without awaiting the filing of claims, except where the 
collection resulted from a final judgment. However, the 
agency’s plan, submitted to the Comptroller General on 
April 22, 1957, was rejected by a letter opinion of June 
24, 1957, set forth in 36 C.G. 825; H. Rept. No. 1491, 85th 
Cong., 2d Sess., pp. 9-12; S. Rept. No. 1862, 85th Cong., 
2d Sess., pp. 10-13. 

The Comptroller General ruled that the payment of such 
refunds would require congressional action. The moneys 
collected had been paid into the Soldiers’ and Sailors’ 
Civil Relief Revolving Fund but they had been merged 
with appropriated moneys, had been supplemented and 
decreased by Congress, generally treated as government 
funds and were designated by Congress only for the pay- 
ment of claims of insurance companies. In the Comp- 
troller General’s opinion, therefore, the Civil Relief Fund 
was not available for the payment of refunds. It had, 
in fact, been reduced to a balance of only $445,000, less 
than required for the refunds, by payments to insurance 
companies and by covering $1,500,000 into the Treasury, 
at Congress’ direction. 

Furthermore, the Comptroller General pointed out that 
the government had good legal defenses available against 


3 These sums were set forth in the findings below except that one 
total was given for the amounts received by suits combined with 
those from offset against other gratuitous benefits (J.A. 147). The 
Veterans Administration has completed the breakdown as above. 
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many of the veterans from whom collection had been made. 
He referred to the 10-year statute of limitations in 31 
U.S.C. 7la and the fact that some of the payments had 
been made voluntarily, made in a compromise, or made 
upon the basis of a final decision of a court: These techni- 
eal defenses could not be waived by the agency, the Comp- 
troller General stated. Since Congress might wish to 
waive them, it was best to submit this matter for legislative 
action along with the request for an appropriation. 

Accordingly, in July, 1957, the Veterans Administration 
presented to the Subcommittee on Independent Offices 
Appropriations of the House Committee on Appropria- 
tions its request for an authorization to pay refunds out 
of the Civil Relief Revolving Fund without interest, upon 
the veterans’ application within two years; for an appro- 
priation of an additional $1,300,000 to the fund for that 
purpose; and for waiver of all technical defenses. J.A. 74- 
75, 126-135; Hearings on Supplemental Appropriations Bill 
1958, 85th Cong., 1st Sess., pp. 708-712. 

Objections to this. legislation were presented to the 
Committee only by Butler, Koehler & Tausig, the law firm 
involved in the Emmet case, p. 7, infra, then pending. 
The attorneys urged that Congress should permit recovery 
by judgment in the class suits and that it was ‘‘unwise and 
unnecessary’’ to appropriate funds. They stated that, in 
Emmet, interest was being sought for veterans receiving 
refunds of amounts offset from insurance dividends and 
disability compensation ; in addition, fees were being sought 
for themselves and other counsel out of amounts to be 
received by all veterans represented. If legislative action 
was to be taken, they suggested a provision which left 
open the questions of interest and attorneys fees to be 
determined by the district court. J.A. 135-140; Hearings, 
supra, pp. 734-736.* By its report on August 6, 1957, the 
House Committee on Appropriations did not approve the 
requested appropriation and recommended that the matter 


4 At that time, the motion of plaintiffs and intervenors in Emmet 
for summary judgment was pending (pp. 8-9, infra.) 
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of the refunds should first be referred to the legislative 
committees. H. Rept. No. 1009, 85th Cong., 1st Sess., p. 31. 

In the next session of Congress, H.R. 9369 was intro- 
duced on August 20, 1957, to accomplish the same objective. 
While it was pending, further representations were made 
to the Comptroller General in an effort to obtain permis- 
sion to make payment from the Civil Relief Fund or other 
appropriations. By letter of March 5, 1958, to the Attor- 
ney General, the Comptroller General rejected these pro- 
posals and stated that he continued ‘“‘to be of the view 
that implementation of the Plesha decision requires con- 
gressional action’. See S. Rept. No. 1862, 85th Cong., 2d 
Sess., pp. 7-10; H. Rept. No. 1491, 85th Cong., 2d Sess., 
pp. 6-9. 

The bill again was opposed only by the Butler law firm, 
which made further representations to Congress. J.A. 75, 
99-100, 141-142; 104 Cong. Rec. 4788. Nevertheless, it was 
recommended favorably by the House Committee on Vet- 
erans’ Affairs and the Senate Committee on Labor and 
Public Welfare in March and July 1958, respectively and 
was passed on July 21, 1958. Despite a letter from these 
attorneys urging veto (J.A. 100), President Eisenhower 
approved it on August 1, 1958. 104 Cong. Rec. 4788, 14366, 
16016. 

Public Law 85-586, 72 Stat. 487, authorized the Adminis- 
trator of Veterans Affairs ‘‘to make refunds, without in- 
terest’? of amounts collected from persons covered by 
Article IV of the Soldiers’ and Sailors’ Civil Relief Act 
of 1940, as it existed prior to the 1942 amendments. The 
Act required application for refund within two years. It 
stated that refunds ‘‘shall not be denied by reason of any 
other statutory time limitations, judgments heretofore ren- 
dered, or any other technical defense.’’ In addition, 
Public Law 85-586 authorized use of the Civil Relief Fund 
for making these refunds and authorized the appropria- 
tion of any additional sums as may be necessary. 

3. Institution of the Three Suits Now Before the Court. 
After the Ninth Cirenit decided Plesha, in conflict with 
United States v. Hendler, 225 F. 2d 106 (C.A. 10), and be- 
fore certiorari was granted, the three instant class suits 
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were brought. Each plaintiff sought to raise the same is- 
sue that was presented in Plesha, and the complaints stated 
that there were ‘“‘common questions of law and fact affect- 
ing the several rights’’ of all persons in the class (J.A. 8, 
168, 185). 

In No. 15,066, a complaint was filed in the court below on 
December 30, 1955, by Emmet on behalf of himself and all 
others similarly situated, against the Administrator of Vet- 
erans Affairs, the Secretary of the Treasury, the Treasurer 
of the United States and the Comptroller General. The 
complaint prayed mandatory relief, including an order for 
an accounting from the Administrator of Veterans Affairs; 
an order impressing a trust upon amounts collected which 
were paid into the Soldiers’ and Sailors’ Civil Relief Re- 
volving Fund; and mandamus to compel payment to plain- 
tiff and others similarly situated of National Service Life 
Insurance dividends and disability compensation withheld. 
The plaintiff was represented by the Butler law firm 
(J.A. 7-14). 

In No. 15,067, a complaint was filed in the Southern 
District of New York on December 20, 1955, by Deering, 
on behalf of himself and all others similarly situated. Juris- 
diction was alleged under the Tucker Act and the National 
Service Life Insurance Act. The complaint prayed judg- 
ment for Deering in the amount of $524.04, the amount of 
National Service Life Insurance dividends withheld, plus 
interest; judgment in favor of others in the class for 
amounts of such dividends withheld plus interest; and 
other relief, including payment of plaintiff’s costs and dis- 
bursements. Plaintiff Deering was represented by 
Nathaniel F. Bedford of New York, New York (J.A. 167- 
172). 

In No. 15,068, a complaint was filed in the Northern 
District of California on January 13, 1956, by plaintiffs 
Robert H. Mabbutt and Robert R. Johnson, on behalf of 
themselves and all persons similarly situated. Jurisdiction 
was alleged under the Tucker Act and the National Service 
Life Insurance Act. The complaint prayed judgment for 
Mabbutt and Johnson in the amounts of $205.96 and $160.95, 
the amounts of National Service Life Insurance dividends 
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withheld respectively, plus interests and costs; and equiva- 
lent recovery of dividends and interest for each person 
similarly situated. Plaintiffs Mabbutt and Johnson were 
represented by Lawrence A. Schei, White, Harber & Schei 
of Sacramento, California, the same counsel who repre- 
sented the claimants in Plesha (J.A. 184-185). 

The only significant development in the class suits, be- 
fore the Supreme Court decided Plesha, was the interven- 
tion of nine interested parties as additional plaintiffs, in 
Emmet The intervenors were Van Valkenburgh and 
Moses, represented by Butler, Koehler & Tausig; Plesha, 
James E. Mabbutt, Robert H. Mabbutt, and Johnson, rep- 
resented by Lawrence A. Schei and Butler, Koehler & 
Tausig; and Hormel, Stilson and Deering, represented by 
Nathaniel F. Bedford and Butler, Koehler & Tausig (J-A. 
14-24, 31-46).© The petitions of the two latter groups of 
intervenors prayed that any funds impressed with a trust 
should be charged with reasonable attorneys fees for serv- 
ices rendered by intervenors’ attorneys and others in other 
related actions (J-A. 37, 45). They also alleged that the 
actions brought by the parties had protected and advanced 
the rights of all parties similarly situated; and one made 
specific reference to the possible establishment of those 
rights by 2 ruling in United States v. Plesha (J.A. 35, 43). 

4. Proceedings in the Three Cases after the Plesha Deci- 
sion. On August 1, 1957, six and one-half months after 
Plesha was decided, the plaintiff and intervenors in Emmet 
moved for judgment. They requested a mandatory injanc- 


5 Furthermore, in Emmet, the defendants filed answers to the 
plaintiff and to the first two intervenors, denying the claims alleged 
and urging lack of jurisdiction and failure to join the United States 
(J.A. 24-30). In Deering, also, the United States filed an answer, 
denying the claim and urging lack of jurisdiction (J.A. 173-174). 


¢ The only intervenors who were new litigants were Van Valken- 
burgh and Moses. The others were the parties to the two instant 
class suits, two of the parties to United States v. Plesha and the par- 
ties to another class suit, Hormel v. United States, 123 F. Supp. 806 
(SD. N.Y.). In the latter suit, Hormel and Stilson, represented 
by Mr. Bedford, had obtained a judgment in their favor and the 
Government’s appeal was then pending before the Second Circuit. 
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tion for the payment of 90% of the refunds due plus inter- 
est, to those veterans who would intervene in the suit 
within a designated period after notification; and the entry 
of judgment in favor of plaintiffs, intervenors and their at- 
torneys for 10% of all amounts due, to be applied first to 
costs of litigation, the balance to be divided among the at- 
torneys in accordance with their agreement (J.A. 47). 

Before this motion was acted upon, the government de- 
fendants in Emmet filed an amendment to their answer, 
stating that the Veterans Administrator was endeavoring 
to make refunds and was seeking appropriate legislation, 
and that plaintiffs’ attorney had opposed it. In addition, 
they stated that the alleged trust funds in the Civil Relief 
Fund had been transferred to the Treasury surplus by 
action of Congress before suit was instituted (J.A. 78-79). 
District Judge Curran denied the motion by plaintiffs and 
intervenors for summary judgment by order entered Janu- 
ary 9, 1958 (J.A. 80).’ 

In February and March 1958, the plaintiffs in the Deering 
and Mabbutt cases in New York and California moved to 
transfer the cases to the District of Columbia. These mo- 
tions were granted, over the objections of the United States 
that the actions, if at all maintainable, were under the 
Tucker Act and the district court in the District of Colum- 
bia had no jurisdiction over them (J.A. 174179, 192-196). 
‘When the cases were docketed in the court below, plaintiffs 
moved to consolidate them for pre-trial and trial (J.A. 80- 
$1). Over defendants’ jurisdictional objections, the motion 
was granted on May 28, 1958 (J.A. 81). Pre-trial was had 
in June 1958 (J.A. 82). 

On August 5, 1958, four days after the enactment of 
Public Law 85-586 (p. 6, supra), the plaintiffs and inter- 
venors in the consolidated cases moved for a temporary 
restraining order to prevent the Veterans Administrator 
from making any refunds to veterans as directed in that 
statute (J.A. 84). The supporting affidavit of John Geyer 


7 Karlier, the defendants in Emmet had filed answers to the peti- 
tions of the last seven intervenors (J.A. 47-67). In Mabbutt, the 
United States filed its answer on January 31, 1958 (J.A. 189-192). 
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Tausig stated that requiring the veterans to waive interest 
on refund of National Service Life Insurance dividends was 
arbitrary and unconstitutional and interfered with the 
district court’s power to award interest. In addition, he 
stated that since the refunds of dividends were being 
restored ‘‘to the permanent trust fund known as the Na- 
tional Service Life Insurance Fund’’ as a result of plain- 
tiffs’ efforts, they were entitled to an allowance of expenses 
and attorneys fees from it, and plaintiffs would be irrepar- 
ably damaged by the Government’s payment without such 
allowance (J.-A. 85-87).® 

On August 19, 1958, District Judge Youngdahl entered a 
preliminary injunction, preventing the Veterans Adminis- 
tration from disbursing more than 90% of the payments 
authorized by Public Law 85-586, pending the outcome of 
the suit (J.A. 93-94). Judge Youngdahl recognized that un- 
like the authorities relied upon by plaintiffs, there was here 
an intervention of an Act of Congress providing payment. 
He thought, however, that the statute had been ‘‘instigated 
in some degree”’ by the instant suits. There was also a 


question whether any clearly defined fund existed which 
may be traced to these lawsuits. Nevertheless, the district 
judge ruled that provisional relief should be granted be- 
cause there was a substantial question as to the award of 
attorneys fees (J.A. 92-93). 164 F. Supp. 563. 

The consolidated cases came on for hearing before visit- 
ing District Judge Boldt on October 20-22, 1958. After pres- 


8 An affidavit of David A. Turner, Associate General Counsel for 
Legal Services, Veterans Administration, was filed in opposition to 
this motion and controverted Mr. Tausig’s allegations. Mr. Turner 
stated that veterans were not being required, and would not be re- 
quired, to waive interest in order to obtain refunds. He pointed out 
that National Service Life Insurance contracts had no provision 
for interest upon dividends withheld and that funds made available 
by Public Law 85-586 were not in any way restored to the National 
Service Life Insurance Fund. And, finally, he noted, that Public 
Law 85-586 had not been supported by plaintiffs, intervenors and 
counsel but had been “strenuously opposed” by counsel (J.A. 87- 
89). 
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entation of certain stipulated facts and testimony and upon 
argument of counsel, District Judge Boldt ruled orally in 
favor of plaintiffs and intervenors (J.A. 142-145). Find- 
ings of fact, conclusions of law and judgments were there- 
after entered, on November 7, 1958 (J.A. 146-161). 

Judge Boldt held first that the district court had juris- 
diction of each of the three cases. He held that mandamus 
lay in Emmet, and that jurisdiction over Mabbutt and 
Deering was proper under the National Service Life In- 
surance Act (J.A. 143, 157-158). These actions were, in the 
court’s view, ‘‘at a minimum”’ ‘‘spurious’’ class actions 
within F.R.Civ. P. 23(a)(3), having common questions of 
law. ‘“‘While perhaps somewhat less certain,’’ Judge Boldt 
held that they were also “‘hybrid”’ class suits within Rule 
23(a)(2) (J.-A. 143). The findings stated that dividends 
and gratuitous benefits withheld were placed in the Sol- 
diers’ and Sailors’ Civil Relief Fund and although some of 
it was transferred to the surplus of the Treasury and there- 
after restored, it still constituted ‘‘specific property’’ and 
hence subject to a ‘‘hybrid”’ class suit (J.A. 156-157). 

Second, the district court held that interest at 3% should 
be awarded upon the refund of National Service Life 
Insurance dividends. Since the withdrawal of dividends 
had not been justified, it was stated, the veterans were 
entitled to share in all the earnings of the National Service 
Life Insurance Fund, including such interest (J.A. 143-144, 
155). 

Third, Judge Boldt held that plaintiffs’ attorneys were 
entitled to fees from all amounts to be refunded. Even 
though plaintiffs had represented in the class suits only 
those from whom dividends and disability compensation 
had been withheld, the court ‘in the exercise of its equity 
powers’? also allowed fees against veterans who had paid 
upon demand, suit, or by offset against other benefits (J.A. 
159-160). In the district judge’s view, there was no doubt 
that ‘“‘the services of counsel in the Plesha case, in the pend- 
ing actions, and in all of the various extensive work directly 
and indirectly incident thereto have and will produce the 
ultimate recovery to be had by the veterans to be benefited 
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by the services. ° * * Thus in truth and in fact the funds 
were produced, or preserved, or restored—whichever term 
you wish to use, or all three—by the efforts and services of 
counsel”’ (J.A.144). The findings stated that but for the in- 
stitution of the instant class suits, the rights of similarly 
situated veterans would have been barred by limitations ; 
that the attorneys devoted more than 2,400 hours to services 
in the actions and before Congress; that but for these serv- 
ices, the issues involved would not have been presented to 
the Supreme Court in United States v. Plesha, H.R. 9369 
would never have been introduced or enacted and none of 
the veterans would have received refunds or interest 
(J.A. 154, 160). Judge Boldt fixed as a reasonable fee 5% of 
the aggregate refunds and interest. This amount was to be 
deducted from the payments to be made to each veteran, and 
was to be paid directly to Butler, Koehler & Tausig. After 
reimbursing the parties and attorneys for litigation ex- 
penses, the balance was to be divided among the attorneys 
as they may determine (J.A. 149, 161). 

Accordingly, judgment was entered in each of the above 
cases directing payment of amounts unlawfully collected to 
the plaintiffs and to parties similarly situated, with 3% 
interest on dividends; allowing 5% attorneys fees out of 
such refunds to members of the class represented and 
directing the defendants to deduct this fee and pay directly 
to Butler, Koehler & Tausig. In addition, the 5% attorneys 
fee was allowed upon the total amount to be refunded under 
Public Law 85-586 to veterans other than those represented 
by the plaintiffs; defendants were to deduct it and pay 
directly to Butler, Koehler & Tausig (J.A. 162-165, 179- 
181, 196-198).° 


° The court stated that each judgment was to be read in con- 
junction with the judgments entered in the two other consolidated 
cases “which to some extent overlap this judgment, and each veteran 
is to be paid principal and interest due him only once, and the 
attorneys are to be allowed and paid five per cent of the aggregate 
amount of principal and interest authorized and directed to be 
returned to the veterans by said judgments or by legislation, only 
once” (J.A. 164-165, 181, 198). 
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STATUTES INVOLVED 


The pertinent provisions of Title 38, United States Code, 
and of the Tucker Act, are set forth in the appendix, infra, 
pp. 43ff. 

STATEMENT OF POINTS 

1. The district court erred in allowing attorneys’ fees 
against veterans who were not parties of record in the 
court below. 

2. The district court erred in ordering the appellants to 
deduct attorneys’ fees from the refunds of amounts of 
dividends, disability compensation and other benefits being 
paid veterans who were not parties of record and to pay 
them directly to the attorneys in this case. 

3. The district court erred in awarding interest upon the 
refund of amounts offset from National Service Life Insur- 
ance dividends to the plaintiffs and intervenors herein and 
to veterans who were not parties of record. 

4. The district court lacked jurisdiction over the subject 


matter of the complaint in Emmet, No. 15,066, on the ground 
that an action for mandamus will not lie to litigate the 
pecuniary liability of the United States. 

5. The district court lacked jurisdiction over Deering and 
Mabbutt, Nos. 15,067, 15,068, since those actions were main- 
tainable only under the Tucker Act and venue was im- 
proper below. 


SUMMARY OF ARGUMENT 
I 


We submit that the district court erred in awarding 
fees to appellees’ attorneys against more than 8,400 vet- 
erans, not their clients. 


A. In the first place, the work done in Plesha by Mr. 
Schei, one of the three counsel, although successful, pro- 
vides no basis for such award. Mr. Schei there represented 
three veterans who sued on their individual claims. While 
th Court in Plesha rejected the Government’s construction 
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of the Civil Relief Act of 1940, and other veterans might 
have sued in reliance on it, stare decisis does not give rise 
to liability for fees. Absent a contract, attorneys are not 
entitled to compensation from those incidentally benefited 
by their services for their clients. 

Nor did counsel’s services in United States v. Plesha fall 
within the rule that creation of a fund within the jurisdic- 
tion of the court, for the benefit of a group, warrants an 
allowance of attorneys fees. Plesha decided only the rights 
of three veterans and many of the veterans similarly situ- 
ated were subject to separate defenses. Furthermore, no 
rights to any specific fund were established. Collections 
made from the veterans had been merged with other monies 
in the Civil Relief Fund, which was appropriated by Con- 
gress only for payment of insurance companies. The claims 
of veterans for refunds consequently constituted several 
ordinary debts of the United States. 

After Plesha, in Public Law 85-586, Congress appropri- 
ated the Civil Relief Fund for repayment of amounts 
collected under the 1940 Civil Relief Act and waived all 


technical defenses. Thus, a ‘‘fund”’ was created by the in- 
dependent action of the Veterans Administration and Con- 
gress, but not by Plesha, and, indeed, over counsel’s ob- 
jections. 


B. Not only was the Plesha litigation insufficient basis for 
the allowance of fees, but the other alleged services of ap- 
pellees’ counsel entirely vitiated their claim. The fund 
created by Public Law 85-586 came within the power of the 
district court in a limited sense, during the instant suits, 
but fees could be allowed only ‘‘for dominating reasons of 
justice’’, ‘upon some recognized equitable right”’, for serv- 
ices performed in good faith. Sprague v. Ticonic Bank, 
307 U.S. 161, 167; Matter of Attorney General v. North Am. 
L. Ins. Co., 91 N.Y. 57, 64, 66; Walsh v. National Savings 
& Trust Co., 101 U.S. App. D.C. 195, 196, 247 F. 2d 781, 782. 
These tests have not been met. 

It is clear, first, that the Veterans Administration and 
Congress acted entirely independently of the instant class 
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suits in proposing and enacting Public Law 85-586. Thus, 
refund was authorized to thousands of veterans not at all 
represented or protected in the class suits. Even if the 
services of appellees’ counsel might otherwise have been 
of some assistance, compensation is barred by the fact that, 
concurrently, the fund for all claimants was created by 
the independent governmental action. 

Second, the efforts of appellees’ counsel in the class suits 
were not of any substantial service. One-third of the claim- 
ants were not represented and could not have intervened 
or been protected by the suits. As to the alleged tolling 
of the statute of limitations for the benefit of the remaining 
two-thirds, these actions were clearly ‘¢spurious”’ class 
suits under F.R.Civ. P. 23(a)(3) and, at most, would have 
operated to the advantage only of persons who timely 
intervened. Only two veterans intervened below who were 
not already protected by their own individual suits. 

Third, counsel’s claim is barred by ‘equity and justice’’. 
Within a few months of the Plesha decision, the Veterans 
Administration was endeavoring to make refunds to all 
claimant veterans. Appellees’ counsel alone opposed any 
appropriation by Congress as ‘unwise and unnecessary”’, 
objected to proposed legislation, urged veto, and then 
sought a court order restraining any payments under Public 
Law 85-586. Their ‘‘success”’ before Congress and in the 
class suits was, thus, chiefly in obstructing payment for 
more than a year. In their eagerness to obtain fees, coun- 
sel flouted the interests of the veterans from whom fees are 
sought. 

Aside from their own claim to fees, counsel advanced 
the veterans’ claim for interest. However, one-third the 
claimants were not awarded interest, and so appellees’ ef- 
forts were entirely adverse and detrimental to them. A 
number of counsel’s own clients, who were entitled to judg- 
ment in individual suits, incurred additional delay and 
expense only because of counsel’s desire to assert their 
claims for fees in the court below. Finally, if the award 
of interest is reversed (Point III) all of counsel’s services 
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after Plesha will have been of no utility to the veterans 
and fees could not be allowed. 


Il 


Even if attorneys’ fees could be obtained from more than 
8,400 absent veterans, the means adopted by the district 
court were improper. About $1,050,000 of the $1,640,000 
refunds constitute amounts previously offset from divi- 
dends, disability compensation and other gratuitous benefits. 
These are covered by an express statutory prohibition 
against assignment, ‘attachment, levy or seizure by or 
under any legal or equitable process whatever.”” 381.S.C._ 
(1952 ed.) 454a, now codified as 38 U.S.C. 3101(a). This 
provision precludes thé dim payments by attor- 
neys fees, as ordered below. 

Congress took care, in other sections, specifically to set 
forth the limited rights of attorneys to recover fees out of 
such payments. Counsel may obtain only $10 for clerical 
assistance before the agency, and in litigation, only 10 per- 


cent of the judgment may be awarded to ‘‘the attorneys 
of the successful party or parties’. 38 U.S.C. (1952 ed.) 
551, now codified as 38 U.S.C. 3404(c), 784(g ). Deduc- 
tion of fees has not been authorized from payments to 
the absent veterans, not “‘parties’’ before the court, and 
no further exception for attorneys fees may be implied. 


iit 


Interest may not be awarded against the United States 
unless Congress has expressly so authorized, or upon a 
contract expressly stipulating therefor. The district court 
awarded 3 percent interest upon the National Service Life 
Insurance dividends withheld, purporting to find congres- 
sional consent in the National Service Life Insurance Act’s 
authorization to invest the insurance fund, or any part 
thereof, in government securities. It also apparently 
believed that the investment earnings of the fund were 
actually enhanced by the withholding of dividends. 
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The district court was wrong on both counts. There 
was no profit to the insurance fund because when the 
offsets were made, the dividends were paid over to the 
Civil Relief Fund and were not invested at interest. 
Indeed, regulations prohibited the accumulation of such 
special dividends in the insurance fund. Furthermore, 
policy holders share in interest earnings, and other gains 
and savings to the fund, only through the eventual payment 
of dividends, when warranted. This contingent expectation 
does not amount to congressional consent for interest, 
which must be ‘‘express’’, not ‘“‘by implication or by use 
of ambiguous language’’. United States v. N.Y. Rayon Co., 
329 U.S. 654, 659. And Public Law 85-586 expressly 
provided for payment of these refunds to veterans ‘‘without 
interest’’. Congress thereby confirmed the intent shown in 
the Insurance Act and clearly precluded interest. 


IV 


Because of jurisdictional defects, the court below should 
have dismissed the threeinstant actions without reaching 
the above points. Emmet, No. 15,066, was an action for 
mandamus, which will lie only to compel a ministerial duty 
and in the absence of alternative remedies. It could not 
be used to litigate the pecuniary liability of the United 
States to the veterans, which was disputed at the time suit 
was brought, and is still disputed as to interest. Nor is 
such action by a veteran a proper vehicle for advancing 
the attorneys’ claim for fees. 

Deering and Mabbutt, Nos. 15,067, 15,068, were not main- 
tainable in the court below unless brought under the Na- 
tional Service Life Insurance Act. That Act provides for 
suits “‘{i]n the event of disagreement as to any claim aris- 
ing under”’ it. 38 U.S.C.(1952 ed.) 817, now codified as 38 
U.S.C. 784(a). But the complaints themselves show that 
there has never been any disagreement over the dividends, 
but only over the offsets made by the government under 
the Civil Relief Act of 1940. Since the disputed offset 
is the subject matter over which jurisdiction must be found, 
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the actions were proper only under the Tucker Act and 
must be maintained in the districts of plaintiffs’ residence, 
not in the court below. 


ARGUMENT 


I 


The District Court Erred in Allowing Fees to Appellees’ Counsel 
from Veterans Who Were Not Their Clients and Who Re 
ceived No Benefit, or Only Incidental Benefit, From Coun- 
sel’s Services 
The district court awarded appellees’ attorneys more 

than $82,000 in fees against more than 8,400 veterans, not 

their clients, on the ground that but for counsel’s services, 

United States v. Plesha would never have been presented 

to the Supreme Court, the instant class suits would not 

Ihave been prosecuted and Public Law 85-586 would never 
have been introduced or enacted (J.A. 160). The extraordi- 
nary novelty and absurdity of a ‘‘but for’’ rule for the 
allowance of fees is patent in the ruling itself. For the court 
eredits counsel with Public Law 85-586 even though they 
actively and steadfastly opposed it!™ 


Not only is the court’s reasoning unsound, but well- 
settled principles stand in the way of the exaction of fees 
from the thousands of absent veterans. Neither Mr. Schei’s 
successful efforts in the Plesha suit, which amounted to 
perhaps one-fourth of the services alleged,” nor the other 
work of counsel provide a basis in law, or in fact, for the 
award below. 


% Cf. this Court’s rejection of “the ‘but for’ rule of causation” as 
a basis for award of attorneys fees, in Thomas v. Peyser, 73 US. 
App. D.C. 155, 156-157, 118 F. 2d 369, 370-371. 


10 Appellees’ counsel showed an aggregate 2,400 hours of work 
(J.A. 153). The affidavit of Lawrence A. Schei, filed below on August 
27, 1957, shows 570 hours of work until after the oral argument in 
Plesha. To this should be added the time spent by Mr. Schei’s 
employees, and from this should be subtracted the time spent in 
preparing the intervention in Emmet and other work unrelated to 
the successful prosecution of Plesha. 
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A. The Litigation in United States v. Plesha, Although 
Successful, Did Not Give Rise to A Claim for Attor- 
neys Fees From Veterans Similarly Situated. 


1. It is true that, in a historical sense, the Supreme Court 
decision in Plesha, or a similar judicial precedent in an- 
other case, was a necessary condition for the payment of 
refunds to 8,440 veteran claimants. The district court’s 
‘“‘but for’? rule was thereby satisfied. Nevertheless, any 
assertion that a liability for fees arose between Mr. Schei, 
counsel in Plesha, and those veterans not his clients would 
violate the essence of the lawyer-client relation. The per- 
sonal nature of this relation requires a specific contract of 
employment. For that reason, lawyers may obtain com- 
pensation only from those who employ them.1? Numerous 
decisions demonstrate that there is generally no right to 
fees from other persons, regardless of incidental benefits 
which might have accrued to the latter as a result of the 
services rendered to the clients. E.g., Jett v. Merchants & 
Planters Bank, 228 F. 2d 156, 159 (C.A. 4), affirming King 
v. The Fish Factory No. 1, 132 F. Supp, 858, 862 (B.D. 
N.C.) ; Standard Lumber Co. v. Interstate Trust 82 F. 2d 
346 (C.A. 5); Tull v. Nash, 141 Fed. 557, 563 (C.A. 9); 
Lamar v. Hall & Wimberly, 129 Fed. 79, 82-84 (C.A. 5); 
Consolidated Underwriters of S.C. Ins. Co. v. Bradshaw, 
136 F. Supp. 395 (W.D. Ark.) ; General Finance Corp. v. 
N. Y. State Rys., 3 F. Supp 975 (W-.D. N.Y.)” 

A typical example of such uncompensated incidental 
benefit is the stare decisis effect of appellate cases. De- 
pending upon calendar vagaries and the uncertainties of 


11 American Bar Association, Canons of Professional and Judicial 
Ethics (1957), pp. 10-12, 38. 

12 See also, ¢.g., Lewis v. Railroad Retirement Board, 256 Ala. 430, 
54 So. 2d 777; Felton v. Finley, 69 Idaho 381, 388, 209 P. 2d 899, 
902-903; O’Doherty & Yonts v. Bickel, 166 Ky. 708, 179 S.W. 848; 
In re Hamilton’s Estate, 96 Mont. 551, 33 P. 2d 258; State ex rel. 
Ebke v. Board of Educational Lands and Funds of Nebraska, 159 
Neb. 79, 65 N.W. 2d 392; Matter of Loomis, 273 N.Y. 76, 6 N.E. 2d 
108; Kellough v. Taylor, 189 Okla. 675, 119 P, 2d 556; Draper v. 
Draper, 24 Tenn. App. 548, 147 S.W. 2d 759. 
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trial and appellate proceedings, one case of several pending 
cases involving similar questions will reach the United 
States Supreme Court, for example, and present an issue 
of interest to many other persons. The United States 
had collected amounts from about 8,440 veterans upon its 
construction of the Soldiers’ and Sailors’ Civil Relief Act 
of 1940. While a number of cases were litigated, the issue 
was finally settled in United States v. Plesha, 352 U. S. 202, 
in which three individual veterans, Plesha, Mabbutt and 
Kern, were represented by Mr. Schei. The Court there 
rejected the Government’s view and held that the three 
respondents were entitled to judgment for refund of 
amounts collected from them. 

Undoubtedly, other veterans with similar claims, could 
thereafter have taken advantage of Plesha, if not barred 
by defenses personal to them—see pp. 26-28, infra. But by 
the same token, to cite a few recent decisions, natural gas 
pipelines rely upon, and benefit from, United Gas Pipe Line 
Co. v. Memphis Light, Gas and Water Division, 358 U.S. 
103; hotel employees rely upon Hotel Employees Union 
" Local No. 255 v. Saa Enterprises, Inc., 358 U. S. 270; and 
motor carriers rely upon 7.I.M.E., Inc. v. United States, 
359 U. S. 464. While the ‘‘recurring nature’’ of an issue 
is ground for certiorari (Cammarano v. United States, 358 
U. S. 498, 500), it would be a novel suggestion that, absent 
a contract, the lawyer for such victorious litigants may ex- 
act tribute from all those who profit from the decisions.” 

In only few cases has such an extreme contention been 
made; each time it has been unequivocally rejected. Thus, 
in State ex rel. Ebke v. Board of Educational Lands and 


13 The existence of a contract was the distinguishing feature of 
Doherty v. Bress, — U.S. App. D.C. —, 262 F. 2d 20. In a contro- 
versy between two lawyers, the Court compelled a sharing of fees 
on the ground that by stipulating to await the outcome of a test 
case, Doherty’s client had enlisted the services of Bress, counsel in 
the test case. Aside from the contract, it is significant that the de- 
cision did not reduce or affect the amount to be received by the 
client. In contrast, the award of attorneys fees in the instant cases 
diminishes the payments to more than 8,400 absent veterans. 
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Funds of Nebraska, 159 Neb. 79, 87, 96, 65 N.W. 2d 392, 
398, 402, the court pointed out that ‘‘the actual specific 
result’? of Ebke’s previous litigation was to invalidate one 
lease. This entailed a holding that a state law was uncon- 
stitutional and, eventually, after governmental actions 
were taken, was followed by the invalidation of thousands 
of other leases. But no attorneys fees could be obtained 
from those so benefited. And in O’Doherty & Yonts v. 
Bickel, 166 Ky. 708, 179 S.W. 848, where the efforts of one 
litigant led a defendant bank to compromise with all simi- 
lar claimants, the court denied the attorneys’ claim for fees 
from those not their clients, cogently stating: 


As well might it be contended that the attorney who 
obtains the enunciation of a new doctrine of law should 
have compensation from all who are thereafter in vir- 
tue of that doctrine victorious in the courts. 


166 Ky. at 714, 179 S.W. at 850. 

2. Nor did the victory in United States v. Plesha fall 
within the rule, relied upon by appellees’ counsel, that a 
party’s creation, preservation or maintenance of a fund 
for the benefit of a group entitles the party or his counsel 
to reasonable attorneys fees. This rule originated in the 
compensation from trust funds of trustees, executors and 
similar representatives. It has evolved to include a limited 
number of other situations, in which a relation of ‘‘solicitor 
and client’’ has been found to exist because of the repre- 
sentation of an entity or a well-defined fund within the 
power of the court—e.g., stockholder’s derivative actions, 
class suits for creditors and other groups. Sprague v. 
Ticonic Bank, 307 U.S. 161; Trustees v. Greenough, 105 
U. S. 527; Central Railroad & Banking Co. v. Pettus, 113 
U. S. 116; Thomas v. Peyser, 73 U.S. App. D.C. 155, 118 
F. 2d 369, 370; Hornstein, The Counsel Fee in Stock- 
holder’s Derivative Suits, 39 Columbia L. Rev. 784, 786- 
788. Recent examples in this Court are Walsh v. National 
Savings & Trust Co., 101 U.S. App. D.C. 195, 247 F. 2d 
781, involving a trust fund; Lafferty v. Humphrey, 101 
U.S. App. D.C. 222, 224, 248 F. 2d 82, 84, certiorari denied 
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355 U.S. 869, involving a ‘‘definite, earmarked fund’’ for 
the benefit of 18 Oregon counties; Washington Gas Light 
Co. v. Baker, 90 U.S. App. D.C. 98, 195 F. 2d 29, involving 
a segregated fund arising from a contested rate increase, 
for the benefit of gas consumers. 

In Sprague v. Ticonic Bank, supra, the Supreme Court 
held that even absent a class suit, a district court has the 
power to allow fees to a party whose successful individual 
action established her own rights to a share in a specific 
group of bonds, and necessarily accomplished the same re- 
sult for other trusts sharing in the same bonds. This was 
“the creation of a fund, as it were, through stare decisis’’. 
307 U.S. at 167. Therefore, while the formalities of class 
suits are not essential, the history and reason for the rule 
require that there be a fund, a distinct entity within the 
power of the court, against which costs of creation or pres- 
ervation may be charged. 

There is no doubt that United States v. Plesha did not 
create such a fund, either by stare decisis or otherwise. It_ 
purported to decide only the claims of three veterans— 
Plesha, Mabbutt and Kern. About 8,440 other veterans 
had claims with a common question of law but many of 
them would have been defeated by technical defenses— 
statute of limitations, voluntary payment, res judicata, 
except for the waiver of such defenses by Congress. See 
S. Rept. 1862, 85th Cong., 2d Sess., pp. 3, 9, 7, 12-13; H. 
Rept. 1491, 85th Cong., 2d Sess., pp. 4, 6, 11-12 Moreover, 
these were each separate claims and there was no specific 
fund to which the similar claims could have been ‘‘neces- 
sarily established’? (Sprague v. Ticonic Bank, 307 US. 
at 166). 

As the Comptroller General ruled in 1957, the $1,600,000 
collected under the 1940 Civil Relief Act had been paid 
into the Soldiers’ and Sailors’ Civil Relief Revolving Fund, 
but the balance of that fund could not be considered to con- 
sist of those collections, or to be available for repayment 
of Plesha and similar claimants. See p. 4, supra. In 
the first place, the collections had been merged with other 
moneys, and the fund increased and reduced, so that the 
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amounts could never be traced.‘ Furthermore, the point 
is that, regardless of origin, money in the United States 
Treasury does not constitute a fund for any specific pur- 
pose unless appropriated by Congress and, then, it may 
be ‘‘applied solely to the objects”’ indicated by Congress. 
Constitution, Article 1, Section 9, clause 7; 31 U.S.C. 628; 
Knote v. United States, 95 U.S. 149, 154; Reeside v. Walker, 
11 How. 272, 291; Stitzel-Weller Distillery v. Wickard, 73 
U.S. App. D.C. 220, 223, 118 F. 2d 19, 22, 24. Congress had 
appropriated the Civil Relief Fund only for the payment 
of claims of insurance companies upon the Government’s 
guarantee of premiums. See Independent Offices Appro- 
priation Act 1944, 57 Stat. 194; Act of April 3, 1948, 62 Stat. 
160, Section 6. The only result of Plesha was that some 
veterans were entitled to proceed upon judgments for 
amounts due—i.e., Plesha, Mabbutt and Kern in California, 
Hormel and Stilson in New York (nn. 2, 6, supra), and 
others had similar claims against the Government for ordi- 
nary debts in the amounts of collections made from them. 

3. After the decision in Plesha, and upon the Veterans 
Administration’s proposal, Congress waived all technical 
defenses against veterans from whom collection had been 
made under the 1940 Act. In Public Law 85-586, Congress 
also appropriated the Civil Relief Fund for reimbursement 
of these veterans and authorized the necessary additional 
appropriations to that fund. Thus, at that time, on Au- 
gust 1, 1958, a ‘‘fund’’ was created for the benefit of the 
8,440 claimants. 

However, this was obviously not a fund created by the 
Plesha litigation. In State ex rel. Ebke v. Board of Educa- 
tion Lands & Funds of Nebraska, 159 Neb. 79, 65 N. W. 2d 


4 The collections under the 1940 Act were merged with collections 
under the 1942 Act and with $2,203,000 appropriated by Congress 
to the Civil Relief Fund by various acts. As payment of the claims 
of insurance companies proceeded, Congress reduced the civil relief 
fund by $1,500,000 and covered that amount into the surplus of the 
Treasury. J.A. 73-74; 67 Stat. 16; 68 Stat. 292. At the time Plesha 
was decided, there remained $445,000 in the fund, less than one- 
third the collections under the 1940 Act. 
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392 (see pp. 20-21, supra) the court, in denying attorneys 
fees, emphasized that after the claimant’s success in invali- 
dating one lease of school lands, there intervened ‘‘the ad- 
ministrative and independent action’’ of a state agency 
which resulted in the substantial benefit to the school lands 
trusts fund. In Thomas v. Peyser, 73 U.S. App. D.C. 155, 
158, 118 F. 2d 369, 372, the mere ‘‘inducement”’ of subse- 
quent action which benefited a fund was held insufficient 
basis for a claim of attorneys’ fees, which must be based 
upon the direct effect of the attorneys’ efforts. See also p. 
27, infra. Since the fund under Public Law 85-586 was 
created by the subsequent ‘‘independent”’ acts of the Vet- 
erans Administration and the Congress, which were indeed 
opposed by these counsel, it is clear that the successful 
prosecution of the Plesha case did not give rise to any claim 
for fees against persons who were not parties to that ac- 
tion.*® 


B. The Prosecution of the Instant Class Suits, and Related 
Services by Counsel, Were of No Benefit to Veterans 
Not Parties Here and Do Not Support an Award of 
Fees Against Such Veterans. 


Appellees’ counsel have urged, that adding together their 
work in Plesha, the instant class suits and related services, 
they gave rise to a fund for all veteran claimants, against 
which their fees should be allowed. We have shown that the 
Plesha litigation, despite its success, would not sustain the 
allowance of fees. Furthermore, we now submit that the 
other services rendered do not bolster counsel’s claims, but 
detract from them and demonstrate their lack of merit. 


1. It is true that a fund for the benefit of 8,440 veteran 
claimants came into existence during the pendency of the 


15 Public Law 85-586 was wholly unlike the subsequent legislation 
discussed in Lafferty v. Humphrey, 101 U.S. App. D.C. 222, 248 
F. 2d 82, certiorari denied, 355 U.S. 869, which merely confirmed 
the judgment in a previous suit for the same aggregate amount in- 
volved in the statute. In this case, while Plesha was a judgment 
for three parties, Congress decided upon equal treatment of all 
from whom collections had been made, and waived defenses against 
thousands. See pp. 25-26, infra and n. 16. 
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three class suits, and that, in a limited sense, through the 
defendants, the fund was within the reach of the court be- 
low. But the existence of this judicial power did not mean 
that the attorneys were entitled to fees. As the New York 
court has said, ‘‘Stripped of its verbiage’’ such an assertion 
means ‘‘that because the court has control of a fund brought 
to it for distribution it may give it away as it pleases’’. 
On the contrary, the allowance of counsel fees from a fund 
“must rest upon some recognized equitable right or there 
is no power to grant it * * * it must be equity and justice.”’ 
Matter of Attorney General v. North Am. L. Ins. Co., 91 
N.Y. 57 at 64, 66. Similarly, in Sprague v. Ticonic Bank, 
307 U.S. 161, 167 the Court upheld only the power of the 
district court, and admonished that ‘‘such allowances are 
appropriate only in exceptional cases and for dominating 
reasons of justice.’? This Court also recently pointed out 
that litigation ‘‘in bad faith’’ will not sustain a claim for 
fees froma trust fund. Walsh v. National Savings & Trust 
Co., 101 U.S. App. D.C. 195, 196, 247 F. 2d 781, 782. 


The burden upon counsel to show ‘‘a recognized equitable 


right?’, ‘dominating reasons of justice’’ and good faith is 
particularly heavy in this case because of the solicitude 
which Congress has shown to protect veterans from un- 
necessary legal fees and expenses (n. 19 and pp. 32-34, 
infra). We submit that counsel have entirely failed to 
make a case. 


2. In the first place, as far as the principal amount of the 
collections is concerned, counsel’s services in the class 
suits and before Congress do not even satisfy the ‘‘but 
for’’ rule enunciated by the district judge. The fund for 
, the refund of collections was created by Public Law 
/ 85-586 entirely apart from the instant suits and over 
counsel’s protest. It was, as we have seen, the result of 
the independent acts of the Veterans Administration in 
recommending legislation within a few months after the 
Plesha decision, and the Congress in enacting it and appro- 
priating the necessary monies. Supra, pp. 3-6, 24. 

Appellees’ counsel have contended that, nevertheless, 
they were responsible for preserving the rights of all the 
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veteran claimants because without the institution of the 
three class suits, the claims of others would have been 
barred by limitations. The short answer to that has 
already been given. The Veterans Administration and 
Congress acted entirely independently of counsel’s suits. 
This is obvious from-the-fact-that-Public Law 85-586 au- 
thorized refunds to several thousand veterans who were 
not even represented in the class suits, those from whom 
collections had been made otherwise than by offset against 
dividends and disability compensation. ‘Furthermore, Con- 
gress explicitly waived defenses not affected by the class 
suit—e.g., voluntary payment, res judicata. In addition, 
Congress and the Veterans Administration were unequivo- 
cally told that the Government had a good defense on the 
basis of statute of limitations which could be waived only 
by legislation, and which was waived in Public Law 85-586. 
S. Rept. No. 1862, 85th Cong., 2d Sess., pp. 3, 5, 7, 12-13; 
H. Rept. No. 1491, 85th Cong., 2d Sess., pp. 4, 6, 11-12." 
We believe that this advice was correct (pp. 27-29, infra). 

But counsel’s claims are not advanced, even if we assume 


that the class suits might have had an effect upon the de- 
fense of limitations with regard to about two-thirds of 
the veterans. The fact that independent agency and con- 
gressional action created a fund for all veterans affected 


16 The Comptroller General’s second letter ruling of March 5, 
1958 (p. 6, supra) referred to the concern expressed by the As- 
sistant Attorney General of the Civil Division over the pendency 
of the Emmet suit. S. Rept. 1862, 85th Cong., 2d Sess., p. 8; 
H. Rept. 1491, 85th Cong., 2d Sess., p. 7. However, there is no 
conceivable basis for an inference that Congress felt constrained 
by Emmet. In the above letter itself, the Comptroller General re- 
iterated his view that “there were substantial technical defenses 
to certain of the refunds, such as statutes of limitations, which no 
administrative officer of the Government was authorized to waive”. 
S. Rept. 1862, p. 7; H. Rept. 1461, p. 6. Thereafter, the Comptroller 
General’s view was explicitly stated to the House and Senate com- 
mittees in letters from the Comptroller General and the Veterans 
Administration (S. Rept. 1862, pp. 5, 7; H. Rept. 1491, pp. 4, 6) 
and the Senate Committee referred to waiver of technical defenses, 
including limitations, as one of the objectives of H.R. 9369 (S. Rept. 
1862, p. 3). The same point was made on the floor of Congress. 
104 Cong. Rec. 4787, 14365. 
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entirely precludes the award of fees for any concurrent 
services rendered by appellees’ counsel. In numerous 
cases, similar claims for fees were rejected because, con- 
current with the services alleged, the fund was fully 
created or preserved by the actions of a receiver, a gov- 
ernmental official, or other responsible body. EH.g., Car- 
lisle, Brown & Carlisle v. Carolina Scenic Stages, 242 F. 
2d 259 (C.A. 4); Davis v. Seneca Falls Mfg. Co., 17 F. 2d 
546, 549 (C.A. 2); Lamar v. Hall & Wimberly, 129 Fed. 
79 (C.A. 5); Weed v. Central of Georgia Ry. Co., 100 Fed. 
162 (C.A. 5) ; General Finance Corp. v. N.Y. State Rys., 3 F. 
Supp. 975 (W.D. N.Y.) ; In re Hamilton’s Estate, 96 Mont. 
551, 33 P. 2d 258; Matter of Attorney General v. North 
‘Am. L. Ins. Co., 91 N.Y. 57, 65; Draper v. Draper, 24 Tenn. 
App. 548, 147 S.W. 2a 759. See also pp. 23-24, supra. 


3. Even viewed apart from Public Law 85-586, counsel’s 
institution of the class suits did not have the effect of 
protecting all veteran claimants, as counsel assert. 

We have already noted that counsel’s clients purported 
to represent only those veterans against whom collections 


had been made by offset against insurance dividends and 
disability compensation. More than one-third the veterans 
had paid in other ways 17 and so were not represented and 
could not have intervened or been protected by these 
suits. Most of this group were subject to additional de- 
fenses besides limitations—voluntary payment or res 
judicata, which were not affected by the bringing of these 
suits. Their refunds are entirely due to Public Law 85-586. 

‘As to the defense of limitations affecting the remaining 
two-thirds, the class suits have not turned out to have much 
greater utility. Each veteran had a separate claim for 
the amount of his refund, with common questions of law 
and common relief sought, but not affecting specific prop- 
erty ; hence these were class suits under Rule 23(a) (3), FR. 


17 Of the $1,640,000 collected, almost $600,000 were received in 
cash payments by veterans to the Veterans Administration, $2,000 
as a result of final judgments and $22,000 were offsets against 
gratuitous benefits other than disability compensation. See p. 4, 


supra. 


28 


Civ. P., ‘‘spurious”’ class suits, and members of the class 
could take advantage of any judgment only by timely 
intervention. See 3 Moore, Federal Practice Tf] 23.10(3), 
23.11[3]; All American Airways v. Elderd, 209 F. 2d 247, 
248-249 (C.A. 2); Kainz v. Anheuser-Busch, Inc., 194 F. 2d 
787, 740-741 (C.A. 7), certiorari denied, 344 U.S. 820; 
Knowles v. War Damage Corp., 83 U.S. App. D.C. 388, 391, 
171 F. 2d 15, 18, certiorari denied, 336 U.S. 914. Oppen- 
heimer v. F. J. Young & Co., 144 F. 2d 387, 390 (C.A. 2). 
A class action identical with those here, for the recovery of 
dividends withheld, was held to be a ‘‘spurious”’ class suit. 
Hormel v. United States, 123 F. Supp. 806, 809 (S.D. N.Y.).* 

Professor Moore has expressed doubt that spurious class 
suits have the effect of tolling the statute of limitations for 


18 Appellees’ counsel have impliedly conceded that the veterans 
constituted members of a “spurious” class, who had to intervene 
to take advantage of the instant suits. On the motion for summary 
judgment in Emmet, they requested refund to those veterans who 
would intervene in the suit within a designated period after notifi- 
cation (pp. 8-9, supra). Similarly, Mr. Bedford, one of the counsei 
here, sought unsuccessfully to arrange intervention of veterans in 
the class after decision, and before judgment in Hormel v. United 
States, 123 F. Supp. 806, 17 F.R.D. 303 (S.D. N.Y.) and made a 
similar request in the complaint in Deering (J.A. 172). 

A suit satisfies F.R. Civ. P. 23(a) (2), and constitutes a “hybrid” 
class suit, only if “the object of the action is the adjudication of 
claims which do or may affect specific property involved in the 
action”. District Judge Boldt sought to satisfy that standard by 
finding that the offset dividends and gratuitous benefits constituted 
“specific property” because they were placed in the Civil Relief 
Fund, transferred to the Treasury and then restored (J.A. 156-157). 
However, we have already shown that these monies were merged 
with others, became part of general public funds, and that no ascer- 
tainable corpus of monies or property was subject to the actions. 
Supra, pp. 22-23. The error of the finding below is demonstrated by 
the similarity to other actions, also involving several debts, which 
have been found to fall in the category of “spurious” class suits. 
E.g., Knowles v. War Damage Corp., 83 US. App. D.C. 388, 171 F. 
2d 15, a class action against a government insurance corporation 
for accounting and refund of premiums to all policyholders; Oppen- 
heimer v. F. J. Young & Co., 144 F. 2d 387 (C.A. 2), a class action 
for all former holders of certain bonds who were allegedly defrauded 
by defendants. 
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absent members of the class. 3 Moore, Federal Practice 
{ 23.12, p. 3476; see Athas v. Day, 161 F. Supp. 916 (D. 
Colo.). In any event, the instant suits could have had such 
effect only for the two additional parties who intervened in 
the three suits below along with the original four plaintiffs 
and the four intervenors who had personal judgments out- 
standing elsewhere, n. 6, supra. 


4. Finally, counsel’s claim for fees is barred by ‘‘equity 
and justice’? (p. 25, supra). Any benefits which might 
have resulted from their efforts prior to the Plesha decision 
were entirely vitiated by their subsequent conduct. 

The courts have held that adverse representation pre- 
cludes allowance of compensation, even when some inci- 
dental benefit results to the adverse party. £.g., Lea v. 
Paterson Sav. Inst., 142 F. 2d 932 (C.A. 5); Fletcher v. 
Coomes, 52 U.S. App. D.C. 159, 285 Fed. 893; Tull v. Nash, 
141 Fed. 557 (C. A. 9); Matter of Loomis, 273 N.Y. 76, 6 
N.B. 2d 103; Kellough v. Taylor, 189 Okla. 675, 119 P. 2d 
556; Draper v. Draper, 24 Tenn. App. 548, 147 S.W. 2d 759. 
Here, fees should have been denied a fortiori, for counsel 
have caused an actual detriment to many, if not all, of the 
veterans involved. In their eagerness to obtain fees, counsel 
have flouted the interests of the very veterans from whom 
fees are sought. 

Within a few months of the Plesha decision, it was appar- 
ent that the Veterans Administration had decided, and was 
endeavoring, to repay as soon as possible all the veterans 
from whom collection had been made under the 1940 Civil 
Relief Act. When the Comptroller General ruled that 
legislation was required, the agency promptly turned to 
Congress in July 1957, in the closing days of the first 
session of the 85th Congress. Only appellees’ counsel 
opposed the requested appropriation as ‘‘unwise and un- 
necessary” (J.A. 139). The lawyers were instrumental in 
obtaining rejection of the appropriation and, when legisla- 
tion was introduced in the subsequent session, they un- 
successfully devoted themselves to opposing enactment and 
to urging presidential veto. Supra, pp. 5-6. When the law 
was passed, counsel’s immediate reaction was to move for a 


30 


preliminary injunction to prevent payment of any amounts 
whatsoever to the veterans (J.A. 84). Judge Youngdahl al- 
lowed payment of 90%, directing the retention of 10% be- 
cause of the dispute over attorneys fees (J.A. g9-94). Their 
“success? before Congress and in the class suits, therefore, 
was in obstructing for more than a year the payment of 
any amount to the veterans.” 

Aside from their own claim to attorneys fees, counsel did, 
it is true, advance the claims of veterans to interest and the 
district court has allowed interest at 3% on dividends with- 
held. However, even if the interest award stands, it will in- 
crease only the refunds of collections from dividends and 
more than one-third the veteran claimants will not have been 
benefited by it. As to them, counsel’s efforts, in opposing 
legislation and prosecuting these suits, were entirely hostile. 

The hollowness of the interest claim as a basis for an 
award of fees is demonstrated by the plight of Plesha, Mab- 
butt, Kern, Hormel and Stilson. The first three veterans 
were entitled to immediate judgment after their success in 
the Supreme Court in United States v. Plesha. And just as 
they had established, in their individual suit, their claim to 
the principal amounts collected, so any claim for interest 
could have likewise been advanced and settled in the district 
court on remand—with an indirect effect, by stare decisis, 
upon other veteran claimants. Rather than proceed that 
way, Mr. Schei declined to obtain judgment on remand from 
United States v. Plesha, and put his clients into the class 
suits. Similarly, before the Plesha decision, Mr. Bedford’s 
clients, Hormel and Stilson, had already obtained a judg- 


19 Moreover, soon after the Plesha decision, it was apparent that 
other veteran claimants would receive refunds upon the mere filing 
of applications, as Public Law 85-586 subsequently provided. By 
statute, the only fee permissible from those other veterans was $10 
for assistance in preparation of the necessary papers. 38 USC. 
(1952 ed.) 551, now 38 US.C. 3404(c) as codified by Public Law 
85-857, 72 Stat. 1239. No such clerical services were performed by 
counsel for the 8,400 absent veterans and the fees awarded cannot 
be sustained under the cited provision. 
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ment in their favor, but without interest, in the Southern 
District of New York. After Plesha, they could have col- 
lected upon it and requested interest. Nevertheless, Mr. 
Bedford also incurred the additional expense and effort of 
the District of Columbia suit, and delayed the collection of 
judgment by his clients. These dilatory moves had only one 
conceivable objective—the assertion of counsel’s claim for 
fees. ; 

Finally, we believe that the allowance of interest below 
was entirely without basis (Point II, infra). If this Court 
agrees and strikes the interest award, then all of counsel’s 
services after Plesha will have been of no utility to any 
of the veterans, and no fees could be properly allowed on 
the basis of them. 


I 


The District Court Erred in Directing the Deduction of At- 
torneys Fees from Those Sums Being Paid to Veterans Which 
Represented Dividends, Disability Compensation and Other 
Benefits 
In Point I, we have shown that the district court erred 

in awarding attorneys fees to appellees’ counsel from the 

veterans who were not parties below. Furthermore, if 
counsel fees were obtainable from those 8,440 absent vete- 

rans, the means adopted by the judgment below were im- 

proper. Insofar as the amounts to be paid absent veterans 

represent veterans’ benefits, it was error to direct the 

Veterans Administrator to deduct 5% for fees, and to 

remit it directly to counsel. 

This error involves about $1,050,000 of the $1,640,000 
being paid to veterans under Public Law 85-586, which con- 
stitutes dividends, disability compensation and other gra- 
tuitous benefits previously withheld. The remainder of the 
refunds consist of payments which had been made by vete- 
rans upon demand or after judgment. While refund of 
these latter amounts are not protected by the veterans’ 
statutes to be cited, it should be noted that the veterans 
entitled to them were concededly not represented by the 
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plaintiffs in the instant class suits and allowance of fees 
from them was improper a fortiori. 

Payments of dividends, disability compensation and 
other gratuitous benefits to veterans are covered by an ex- 
press statutory safeguard which provides that they ‘‘shall 
not be assignable except to the extent specifically author- 
ized by law, * * * shall be exempt from taxation, shall be 
exempt from the claims of creditors and shall not be liable 
to attachment, levy, or seizure by or under any legal or 
equitable process whatever either before or after receipt by 
the beneficiary.’’ 38 U.S.C. (1952 ed.) 454a, now 38 U.S.C. 
3101(a) as codified by Public Law 85-857, 72 Stat. 1229. 
In the broadest possible terms, Congress has sought to pre- 
vent diminution, for whatever purpose of amounts due to 
veterans. E.g., District of Columbia v. Reilly, 102 U.S. 
App. D.C. 9, 249 F.2d 524.” 

We submit that such payments are protected against at- 
torneys fees, no less than against other claims. This is 
demonstrated by the care that Congress took specifically 
to set forth the limited rights of attorneys to recover out 
of payments to veterans, obviously in a special exception 
to 38 U.S.C. 454a, supra. For representing claimants be- 
fore the agency, attorneys may receive only $10 on any 
one claim, which is deducted from the monies to which the 
veteran is entitled. 38 U.S.C. (1952 ed.) 551, now 38 U.S.C. 
3404 (c) as codified by Public Law 85-857, 72 Stat. 1239. 
When a judgment is obtained, the court ‘‘shall determine 
and allow reasonable fees for the attorneys of the success- 
ful party or parties and apportion same if proper, said fees 
not to exceed 10 percent of the amount recovered and to 
be paid by the Veterans’ Administration out of the pay- 


20 As we show in Point IV, the dispute in these cases was not 
over the right of the veterans to these amounts but over the validity 
of the offsets made by the Government. Consequently, the juris- 
diction of the courts below depended upon the Tucker Act, not the 
Insurance Acts. Nevertheless, when the offset was held to be in- 
valid, the amounts being refunded, to the extent of about $1,050,000, 
were subject to the anti-assignment and anti-attachment provisions. 
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ments to be made under the judgment or decree***.”” 38 
U.S.C. (1952 ed.) 551, now 38 U.S.C. 784(g) as codified by 
Public Law 85-857, 72 Stat. 1166.7 
C These provisions are so rigorously construed that, 
absent a judgment, even if settlement is reached as a result 
C of counsel’s efforts, he can obtain no more than $10, as for 
¢ ‘clerical assistance.” Hines v. Lowrey, 305 U.S. 85; Smith 
>v. United States, 83 F. 2d 631, 640 (C.A. 8); Shinberg v. 
\ United States, 3F. Supp. 327 (E.D. N.Y.). Viewed with the 
> same strictness, the statute permits fees out of payments to 
veterans only against the actual “‘suecessful party or 
parties” in litigation. 38 U.S.C. (1952 ed.) 551, supra. In 
\ the instant case, the district court erroneously granted fees 
against thousands of veterans who were not parties to 
/ the suits. We submit that the reduction of amounts due 
\ them to satisfy counsel’s alleged claim was prohibited by 
) law. 

Furthermore, the construction of comparable provisions 
in other laws supports our view that deductions for attor- 
neys fees are prohibited by the anti-attachment section 
above quoted, except to the extent specifically provided. 
An almost identical issue was presented in Fidalgo Island 
Packing Co. v. Phillips, 149 F. Supp. 260 (D. Alaska), 
affirmed, 253 F. 2d 621 (C.A. 9), certiorari denied 352 
U.S. 944, in which attorneys fees were sought from 
amounts of unemployment benefits being deposited in an 
unemployment trust fund for the benefit of various claim- 
ants not before the court, as a result of a successful class 
suit. The court denied the attorney’s claim on the pre- 
cise ground that an anti-attachment statute, similar to 


21 The provision for 10% attorneys fees refers to judgments ren- 
dered in actions under the Insurance Act, and appellees contend 
that Deering and Mabbutt are such actions. If the Court ’reaches 
the question of attorneys fees, on the ground that the actions are 
maintainable under the Insurance Act, then the statutory restric- 
tion quoted in the text would fully control. Furthermore, as indi- 
cated in n. 20 we believe that the restriction on fees applies to 
any suit to recover veterans’ insurance proceeds, dividends or 
benefits, regardless of the source of jurisdiction. 
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the one here, prevented diminution of unemployment bene- 
fits to pay lawyers with the exception of fees expressly 
allowed by the statute to counsel; it held that fees were 
obtainable only from parties actually before the agency 
or court as individual claimants. 149 F. Supp. at 261-262. 

Another persuasive analogy is provided by the statute 
prohibiting ‘‘{aJll transfers and assignments * * * of any 
claim upon the United States’’ except under certain 
conditions (31 U.S.C. 203), under which the Supreme 
Court has also refused to make any exception for fees to 
attorneys for services in prosecuting the claim. The Court 
has held that 31 U.S.C. 208 forbids any contingency agree- 
ment with an attorney which would give the latter a lien 
enforceable against the United States for fees upon 
amounts to be paid the claimant. Calhoun v. Massie, 253 
U.S. 170, 175; Nutt v. Knut, 200 U.S. 12, 20-21; Pittman 
v. United States, 116 F. Supp. 576, 127 C. Cls. 173, certi- 
orari denied, 348 U.S. 815. Thus, there is no doubt that 
the anti-assignment provision in the veterans law prevents 
claimants from agreeing to permit counsel to participate 
in amounts to be paid by the Veterans Administration, 
other than as provided by statute. Sanchez v. United 
States, 134 F. 2d 279, 282 (C.A. 1), certiorari denied, 319 
U.S. 768; Shinberg v. United States, supra. 

In the same way, attorneys fees do not constitute an 
implied exception to the prohibition against ‘‘attachment, 
levy, or seizure by or under any legal or equitable process 
whatever” (supra, p. 32). Since the statute does not 
expressly authorize fees out of amounts to be paid par- 
ties who were not individual claimants before the agency 
of the court, the order below was improper. 


Ii 


The District Court Erred in Awarding Interest Against the 
Government Upon the Insurance Dividends Withheld 


It has long been firmly established that, as a consequence 


' of sovereign immunity, interest may not be awarded against 


| the United States unless Congress has expressly so author- 


j 


ized, or upon a contract expressly stipulating therefor. 


$5 


E.g., United States v. Alcea Band of Tillamooks, 341 U.S. 
48; United States v. N.Y. Rayon Co., 329 U.S. 654, 660-661; 
United States v. Thayer-West Point Hotel Co., 329 US. 585. 
This principle has been applied under prior insurance acts 
to deny interest upon claims for veterans’ insurance pro- 
ceeds. United States v. Citizens Loan & Trust Co., 316 U.S. 
209, 214-215; United States v. Worley, 281 U.S. 339. Never- 
theless, the judgments below include interest at 3% upon 
the National Service Life Insurance dividends withheld, to 
run from the time of collection, by offset and transfer to the 
Soldiers’ and Sailors’ Civil Relief Revolving Fund, to the 
date of payment (J.A. 163, 180, 197). We submit that this 
award is erroneous and must be reversed. 

The court below purported to find the necessary congres- 
sional consent to pre-judgment interest * in the provisions 
of the National Service Life Insurance Act. Section 605(b) 
of the Act, 38 U.S.C. (1952 ed.) 805 (b) (now 38 U.S.C. 720 
(b), as codified by Public Law 85-857, 72 Stat. 1154), pro- 
vides that after the Veterans Administrator sets aside nec- 
essary reserves out of the National Service Life Insurance 
fund, the Secretary of the Treasury is authorized to invest 
the fund, ‘‘or any part thereof”’, in interest-bearing securi- 
ties of the United States, or guaranteed by the United 
States. The court’s award necessarily rests upon the con- 
clusion that Section 805(b) constitutes a congressional man- 
date for the allowance of interest upon delay in payment 
of dividends. Moreover, the district court apparently be- 
lieved that the withholding of dividends here involved en- 
hanced the investment earnings of the fund under 805(b), 
for it stated that the veterans were entitled to share in all 
the fund’s earnings including interest (J.A. 155). 

In the first place, the dividends withheld from plaintiffs 
and other veterans did not result in any earnings to the 
National Service Life Insurance fund. As the agency’s 
counsel stated in his affidavit below, the dividends involved, 
by regulation, had to be paid in cash to the policyholders 
(J.A. 71-72). When the offsets were made, the dividends, 


22 Interest after judgment is expressly authorized by law, under 
the Tucker Act (see pp. 39-41 infra). 28 U.S.C. 2411(b). 
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the one here, prevented diminution of unemployment bene- 
fits to pay lawyers with the exception of fees expressly 
allowed by the statute to counsel; it held that fees were 
obtainable only from parties actually before the agency 
or court as individual claimants. 149 F. Supp. at 261-262. 

Another persuasive analogy is provided by the statute 
prohibiting ‘‘{a]ll transfers and assignments * * * of any 
claim upon the United States’? except under certain 
conditions (31 U.S.C. 203), under which! the Supreme 
Court has also refused to make any exception for fees to 
attorneys for services in prosecuting the claim. The Court 
has held that 31 U.S.C. 203 forbids any contingency agree- 
ment with an attorney which would give the latter a lien 
enforceable against the United States for fees upon 
amounts to be paid the claimant. Calhoun v. Massie, 253 
U.S. 170, 175; Nutt v. Knut, 200 U.S. 12, 20-21; Pittman 
v. United States, 116 F. Supp. 576, 127 C. Cls. 173, certi- 
orari denied, 348 U.S. 815. Thus, there is no doubt that 
the anti-assignment provision in the veterans law prevents 
claimants from agreeing to permit counsel to participate 
in amounts to be paid by the Veterans Administration, 
other than as provided by statute. Sanchez v. United 
States, 134 F. 2d 279, 282 (C.A. 1), certiorari denied, 319 
US. 768; Shinberg v. United States, supra. 

In the same way, attorneys fees do not constitute an 
implied exception to the prohibition against ‘‘attachment, 
levy, or seizure by or under any legal or equitable process 
whatever’? (supra, p. 32). Since the statute does not 
expressly authorize fees out of amounts to be paid par- 
ties who were not individual claimants before the agency 
of the court, the order below was improper. 
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The District Court Erred in Awarding Interest Against the 
Government Upon the Insurance Dividends Withheld 

It has long been firmly established that, as a consequence 

} of sovereign immunity, interest may not be awarded against 
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E.g., United States v. Alcea Band of Tillamooks, 341 U.S. 
48; United States v. N.Y. Rayon Co., 329 U.S. 654, 660-661 ; 
United States v. Thayer-West Point Hotel Co., 329 U.S. 585. 
This principle has been applied under prior insurance acts 
to deny interest upon claims for veterans’ insurance pro- 
ceeds. United States v. Citizens Loan & Trust Co., 316 U.S. 
209, 214-215; United States v. Worley, 281 U.S. 339. Never- 
theless, the judgments below include interest at 3% upon 
the National Service Life Insurance dividends withheld, to 
run from the time of collection, by offset and transfer to the 
Soldiers’ and Sailors’ Civil Relief Revolving Fund, to the 
date of payment (J.A. 163, 180, 197). We submit that this 
award is erroneous and must be reversed. 

The court below purported to find the necessary congres- 
sional consent to pre-judgment interest” in the provisions 
of the National Service Life Insurance Act. Section 605(b) 
of the Act, 38 U.S.C. (1952 ed.) 805 (b) (now 38 U.S.C. 720 
(b), as codified by Public Law 85-857, 72 Stat. 1154), pro- 
vides that after the Veterans Administrator sets aside nec- 
essary reserves out of the National Service Life Insurance 
fund, the Secretary of the Treasury is authorized to invest 
the fund, ‘‘or any part thereof”’, in interest-bearing securi- 
ties of the United States, or guaranteed by the United 
States. The court’s award necessarily rests upon the con- 
clusion that Section 805(b) constitutes a congressional man- 
date for the allowance of interest upon delay in payment 
of dividends. Moreover, the district court apparently be- 
lieved that the withholding of dividends here involved en- 
hanced the investment earnings of the fund under 805(b), 
for it stated that the veterans were entitled to share in all 


2 Interest after judgment is expressly authorized by law, under 
the Tucker Act (see pp. 39-41 infra). 28 U.S.C. 2411(b). 
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instead of being paid to the veterans, were paid over to the 
Soldiers’ and Sailors’ Civil Relief Revolving Fund, in which 
no interest was earned (J-A. 72-74, 113-114),_In either case, 
the dividends “did not remain-on-deposit_in the insurance 

/ fand and, thus, they could not and did not earn interest.* 
| Second, 38 U-S-C- 805(b) does not remotely constitute an 
express or explicit congressional _consent-to 4mterest_upon 
NY delay-in-payment of dividends, even if the insurance fund 
had thereby profited. All 805(b) does is “Cauthorize’’ the 
Secretary of the Treasury, at his discretion, to invest any 
part of the fund; it does not require him to do so. Further, 
as provided in 38 U.S.C. 805(a) (now 38 U.S.C. 720(a) as 
codified by Public Law 85-857, 72 Stat. 1154), the invest- 
ment earnings do not accrue to individual policyholders but, 
rather to the insurance fund generally. Out of the fund, 
dividends may eventually be paid, depending upon earnings 
and, more important, upon the mortality experience. But 
only through the payment of dividends do policyholders 
participate in the interest earned by the fund’s investment. 
38 U.S.C. (1952 ed.) 802(f), 805(a) (now 38 U.S.C. 706, 


720(a) as codified by Public Law 85-857, 72 Stat. 1149, 
1154) ; 38 C. F. R. 8.26(a). 

Surely, this contingent, tenuous expectation does not 
amount to the consent required to sustain an award of. 


23 The dividends involved in the three instant class suits were the 
special dividends paid in 1950 and 1951 (J.A. 71; 8, 16, 21, 33, 41, 
169, 186). At that time, the controlling regulation was Section 
$.26a, 14 F.R. 2832, which required payment in cash only of all 
special National Service Life Insurance dividends, and specifically 
barred their accumulation on deposit or use to pay premiums. This 
rule has continued to govern all special dividends declared prior 
to January 1, 1952 (Section 8.26a, 17 FR. 2363, 38 C.F.R. 8.26a) 
and it has been held by several courts to have the force of law. 
Parker v. Veterans Administration, 193 F. 2d 149 (C.A. 5); Jones 
v. United States, 189 F. 2d 601 (C.A. 8); Weiss v. United States, 
187 F. 2d 610 (C.A. 2). 

Dividends declared after January 1, 1952 have been retained for 
payment of premiums, unlees.payment in cash was requested (65 
Stat. 43, amending 38 U.S.C. 802(f)) and interest has been paid 
upon the policyholder’s dividend credit (Sec. 8.26(b), 17 F.R. 2362, 
38 C.F.R. 826(b)). However, none of the collections from the 
parties here involved were made from such dividends. 
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interest, which must be ‘‘express’’ consent, not “by impli- 
cation or by use of ambiguous language.’’ United States v. 
N.Y. Rayon Co., 329 U.S. at 659. Indeed, in United States v. 
Citizens Loan & Trust Co., 316 U.S. 209, the Supreme 
Court denied interest under the World War Veterans’ Act 
of 1924, despite the existence of an identical provision for 
the investment of the Government Life Insurance Fund 
(Section 17, 43 Stat. 612, 38 U.S.C. (1952 ed.) 443 (now 38 
U.S.C. 755, as codified by Public Law 85-857, 72 Stat. 1161)). 
If interest were earned, plaintiffs as policyholders have 
presumably participated in it through the receipt of an- 
nual dividends declared since 1952. In this case, more- 
over, even the contingent participation in the earnings from 
the insurance fund did not come into play since, as we have 
shown, the dividends withheld were not invested at interest. 

Finally, the court below ignored the terms of Public Law 
85-586, which confirmed the intent of the above Insurance 
Act terms and expressly provided for the refund to the 
claimants of the sums collected ‘‘without interest’’. Even 
if a right to interest might have arisen under the Insurance 
Act, Congress has barred it with respect to these payments, 
after being fully advised of appellees’ position (see supra, 
pp. 5-6).. There was no vested right to any investment 
earnings of the fund until the declaration of dividends, and, 
consequently, Congress has lawfully precluded payment of 
interest. See Dodge v. Board of Education, 302 U.S. 74, T7- 
79; Pennie v. Reis, 132 U.S. 464, 471; Deal v. Federal Hous- 
ing Administration, 260 F. 2d 793, 798-799 (C.A. 8). 


IV 


The Three Actions Should Have Been Dismissed by the District 
Court Without Reaching the Merits of the Claims for At- 
torneys’ Fees and Interest 


A. Emmet Should Have Been Dismissed Because Manda- 


mus Will Not Lie to Litigate the Pecuniary Liability 
of the United States. 


The complaint in Emmet, filed in 1955, sought to litigate 
the question eventually resolved by the Supreme Court 
more than one year later in United States v. Plesha, 1.€., the 
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lawfulness of the Government’s collections from veterans 
under Article IV of the Soldiers’ and Sailors’ Civil Relief 
Act of 1940. It sought to do so, however, by an action for 
mandamus against the Administrator of Veterans Affairs, 
the Secretary of Treasury, the Treasurer of the United 
States and the Comptroller General. We submit that the 
action was improper and should have been dismissed. 

Any attempt, by mandamus, to obtain payment of a debt 
allegedly owed by the United States meets two insurmount- 
able obstacles: First, mandamus will lie only to compel per- 
formance of a ministerial duty, and cannot be used to liti- 
gate the Government’s disputed pecuniary liability. United 
| States ex rel. Girard Co. v. Helvering, 301 U.S. 540, 543; 
| Reeside v. Walker, 11 How. 272, 290; Decatur v. Paulding, 
14 Pet. 497, 516; ef. Panama Canal Co. v. Grace Line, Inc. 
356 U.S. 309, 318. Second, mandamus will lie only when no 
alternative adequate remedy exists and cannot be used 
instead of an ordinary suit against the United States for 
money owing. United States ex rel. Girard Co. v. Helvering, 
301 U.S. 540, 544; Reeside v. Walker, 11 How. 272, 292; 
Marbury v. Madison, 1 Cr. 137, 169. The Government’s 
liability for these amounts ‘‘can not be tried ‘behind its 
back’? in an action against individual officials. Mine 
Safety Co. v. Forrestal, 326 US. 371, 375; Charles H. 
Tompkins Co. v. Brucker, U.S. App. D.C. » 262 
F. 24 694; Adler v. Brownell, 100 U.S. App. D.C. 55, 242 F. 
2d. 28.74 

While Emmet was pending, the Supreme Court decided 
United States v. Plesha, and Congress enacted Public Law 
85-586, which authorized refund of all the collections under 
the 1940 Civil Relief Act. At that time, and not before, the 
refund of the principal amounts became a ministerial duty. 
However, this did not cure the jurisdictional defect in the 
complaint, which must be assessed as of the time suit was 


24 The district court’s reference to the Fifth Amendment and the 
Administrative Procedure Act (J.A. 157-158) do not sustain juris- 
diction over an action for mandamus. Plaintiffs are not being 
deprived of judicial relief but have a full and adequate remedy in 
a suit under the Tucker Act. 
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instituted. In any event, since Public Law 85-586, it has 
always been evident that the responsible officials ‘‘can, and 
doubtless will discharge the claim [for the principal 
amounts] without any mandamus.’’ Reeside v. Walker, 11 
How. at 291. As to the remaining claim for interest, this was 
still a dispute which had to be resolved by ordinary action 
against the United States in the district court or the Court 
of Claims. 

The remaining relief sought, an allowance of attorneys 
fees, clearly did not sustain the jurisdiction of the court be- 
low. Unless barred by law (pp. 31-34, supra), an attorney’s 
lien can be enforced by an action in equity against a federal 
official who is under a ministerial duty to make payment to 
the attorney’s client. See Hauston-v--Ormes; 252-G:8. 469. 
In the first place, no such ministerial duty existed until 
August 1958. Furthermore, the rule of Houston v. Ormes 
requires a plenary suit by the claimant attorney, and such 
a claim will not serve to sustain the jurisdiction of the court 
below over the action brought by veterans. 


B. Deering and Mabbutt Should Have Been Dismissed Or 
Transferred Because the Actions for Refund Must Be 
Brought under the Tucker Act in the Districts Where 
the Plaintiffs Reside. 


The complaints in Deering and Mabbutt alleged jurisdic- 
tion under both the Tucker Act and the National Serv- 
ice Life Insurance Act. (J.A. 167, 184). These actions 
were originally brought in the Southern District of New 
York and the Northern District of California, respectively. 
When plaintiffs sought to transfer the cases to the District 
of Columbia, they relied on the Insurance Act, under which 
suits may be brought in the district of residence or the Dis- 
trict of Columbia, 38 U.S.C. (1952 ed.) 445, 817, now 
38 U.S.C. 784 as codified by Public Law 85-857, 72 Stat. 1165 
(J.A. 177-178, 193-194). We submit, however, that these ac- 


25 Minneapolis & St. Louis R.R. Co. v. Peoria & Pekin Union 
Ry. Co., 270 US. 580; Yung Jin Teung v. Dulles, 229 F. 2d 244, 
248 (C.A. 2). 
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tions were maintainable only under the Tucker Act, 28 
U.S.C. 1346(a) (2). Since Tucker Act venue lies only in the 
district of the plaintiff’s residence (28 U.S.C. 1402(a)) or 
in the Court of Claims, the district court below should have 
either dismissed the actions or transferred them to the dis- 
tricts of origin without reaching the merits. 

The actions prayed the recovery of amounts of insurance 
dividends (J.A. 171, 188) but the complaints themselves 
reveal that there was never any dispute as to the Gov- 
ernment’s liability for dividends. The plaintiffs alleged that 
the amounts involved had been withheld from plaintiffs and 
set off to collect the claims of the United States for debts 
allegedly due under Article IV of the Soldiers’ and Sailors’ 
Civil Relief Act of 1940 (J.A. 169, 187). As the Supreme 

| Court recently said in a similar situation, ‘‘the true dispute 

\ between the parties”? concerns the issues upon which set- 

off was based. United States v. New York, New Haven and 

\ Hartford R.R. Co., 355 U.S. 253, 263-264; see Alcoa S.S. Co. 
\ vy. United States, 338 U.S. 421, 422. 

In New York, New Haven and Hartford R.R., the Court 
looked to the ‘‘true dispute’’ to determine the situs of the 
burden of proof. But the same analysis is determinative of 
the subject matter over which the court must have juris- 
diction. Here, the subject matter is ‘‘the right to appro- 
priate the amount of insurance [dividends] admitted to be 
due to satisfy a claim arising outside the Act’”’; and it is 
the latter ‘‘claim’’ which must satisfy the jurisdictional 
requirements. See McElhany. v. United States, 101 C.Cls. 
286, 291-292.2* Deering and Mabbutt are, in actuality suits 
to recover collections under the Soldiers’ and Sailors’ Civil 


26 Indeed, on this basis, where the United States withholds pay- 
ments of a pension on the basis. of Government claims against the 
pensioner, the courts have had no difficulty in reviewing the pro- 
priety of the withholding, z.¢., in examining the validity of the Gov- 
ernment’s set-off, despite the fact that they lack jurisdiction over 
pension claims. 28 U.S.C. 1346(d), 1501; 38 U.S.C. (1952 ed.) 
11(a) (2), 705, now 38 U.S.C. 211 as codified by Public Law 85-857, 
72 Stat. 1115. Reynolds v. United States, 292 U.S. 443; McElhany 
v. United States, 101 C. Cls. 286. 
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Relief Act of 1940. As actions based upon a statute, they 

_ should be brought under the Tucker Act, 28 U-S.C. 
1346(a) (2). This was the ground of jurisdiction upheld in 
Plesha v. United States, 227 F 2d 624, 625 (C.A. 9), 
affirmed, 352 U.S. 202; Hormel v. United States, 123 F. 
Supp. 806 (S.D.N.Y.); Morton v. United States, 113 F. 
Supp. 496 (E.D.N.Y.) 

The same conclusion is compelled by the examination of 
the jurisdictional provisions of the National Service Life 
Insurance Act. Section 617 of the Act, 38 U.S.C. (1952 ed.) 
817, now 38 U.S.C. 784(a) as codified by Public Law 85-857, 
72 Stat. 1165, authorizes suits ‘‘[i]n the-event-of-disagree- 

| ment as to any claim arising under’ the Act. As we have 

N\ shown, Deering and Mabbutt-do-not involve a “‘disagree- 

b | ment”? about dividends but about collections under the 1940 

| Civil Relief Act. The Insurance.Act-does-not provide a 

\.| basis for suits on the latter issue, which may be litigated 

under the Tucker Act in the districts of the plaintiffs’ 
residence." 


27 Moreover, even if plaintiffs’ suits could be held to constitute 
actions for dividends under the Insurance Act, they face two addi- 
tional obstacles. First, in Candell v. United States, 189 F. 2d 442 
(C.A. 10), the court held that a “claim” within the meaning of 
the Insurance Act’s judicial review provisions pertained solely to 
an attempt to obtain insurance benefits, i.¢., only indemnification 
for loss resulting from contingencies insured against, and did not 
authorize suits for dividends. Second, a sufficient “disagreement” 
has not been shown to satisfy 38 U.S.C. 817, supra. “Disagree- 
ment” is a jurisdictional prerequisite to suit and it must include 
a clear filing of claim or protest, and a denial. United States v. 
Christensen, 207 F. 2d 757 (CA. 10); Leyerly v. United States, 
a F. 2d 79 (C.A. 10); United States v. Bell, 80 F. 2d 516 

A. 4). 
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CONCLUSION 


Accordingly, we respectfully submit that the judgment 
below should be reversed. 


Grorce Cocuran Dovs, 
Assistant Attorney General. 
Otrver GascH, 
United States Attorney. 
Morton HoLianver, 
LioneL Kestenbaum, 
Attorneys, Department 
of Justice, 
Washington 25, D.C. 


Dav C. Byrrp, 
Assistant Director, Litigation Service, 
Veterans Adminstration, 
Washington 25, D.C. 
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APPENDIX—STATUTES INVOLVED 


t. Title 38 of the United States Code, ‘‘Veterans’ Bene- 
fits,’? was enacted into substantive law by Public Law 85- 
857, effective January 1, 1959, 72 Stat. 1105. The pertinent 
prior provisions of law, as set forth in Title 38 of the 1952 
edition of the United States Code, and the comparable pres- 

’ ent citations, are as follows: 


38 U.S.C. (1952 ed.) 443 (now codified as 38 U.S.C. 755, 
72 Stat. 1161) 


United States Government life insurance fund; pre- 
miums paid on account of converted surance cred- 
ited to; payments from; reserve funds 


All premiums paid on account of insurance con- 
verted under the provisions of subchapter III of this 
chapter shall be deposited and covered into the Treas- 
ury to the credit of the United States Government 
life insurance fund and shall be available for the pay- 
ment of losses, dividends, refunds, and other benefits 
provided for under such insurance, including such lia- 
bilities as shall have been or shall be reduced to judg- 
ment in a district court of the United States or in the 
United States District Court for the District of Co- 
lumbia. Payments from this fund shall be made upon 
and in accordance with awards by the Administrator 
of Veterans’ Affairs. 

The Veterans’ Administration is authorized to set 
aside out of the fund so collected such reserve funds 
as may be required, under accepted actuarial princi- 
ples, to meet all liabilities under such insurance; and 
the Secretary of the Treasury is authorized to invest 
and reinvest the said United States Government life 
insurance fund, or any part thereof, in interest- 
bearing obligations of the United States or bonds of 
the Federal farm-loan banks and to sell said obligations 
of the United States or the bonds of the Federal farm- 
loan banks for the purposes of such fund. 
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38 U.S.C. (1952 ed.) 445 (now codified 38 U.S.C. 784(a), 
72, Stat 1165). 


Actions on claims; jurisdiction; parties; procedure; 
limitation; witnesses; definitions 


In the event of disagreement as to claim, including 
claim for refund of premiums, under a contract of in- 
surance between the Veterans’ Administration and 
any person or persons claiming thereunder an action 
on the claim may be brought against the United States 
either in the United States District Court for the Dis- 
trict of Columbia or in the district court of the United 
States in and for the district in which such persons 
or any one of them resides, and jurisdiction is con- 
ferred upon such courts to hear and determine all 
such controversies * * * 


38 U.S.C. (1952 ed.) 454a (now codified as 38 U.S.C. 
3101(a), 72 Stat. 1229). 


Assignability and exempt status of payments of 
benefits 


Payments of benefits due or to become due shall not 
be assignable, and such payments made to, or on ac- 
count of, a beneficiary under any of the laws relating 
to veterans shall be exempt from taxation, shall be 
exempt from the claims of creditors, and shall not be 
liable to attachment, levy, or seizure by or under any 
legal or equitable process whatever, either before or 
after receipt by the beneficiary. * ° . 


28 For one year prior to the codification of Title 38 in Public Law 
85-857, this provision was found in 38 US.C.A. (1958 Supp.) 3001 
(a) as enacted by Public Law 85-56, Sec. 1001(a), 71 Stat. 122. 
Public Law 85-56 constituted a partial revision of the veterans’ 
laws, completed in the codification. 
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38 U.S.C. (1952 ed.) 551 (now codified as 38 U.S.C. 784 
(g), 3401-3405, 72 Stat. 1166, 1238-1239 **). 


Amount permitted to be paid agents or attorneys; 
solicitation, etc., of unauthorized fees or compensa- 
tion; punishment 


Except in the event of legal proceedings under sec- 
tion 445 of this title, no claim agent or attorney except 
the recognized representatives of the American Red 
Cross, the American Legion, the Disabled American 
Veterans, and Veterans of Foreign Wars, and such 
other organizations as shall be approved by the Admin- 
istrator of Veterans’ Affairs shall be recognized in 
the presentation or adjudication of claims under sub- 
chapters II, III, and IV of this chapter, and payment 
to any attorney or agent for such assistance as may 
be required in the preparation and execution of the 
necessary papers in any application to the Veterans’ 
Administration shall not exceed $10 in any one case: 
Provided, However, That wherever a judgment or de- 
eree shall be rendered in an action brought pursuant 
to said section 445 of this title the court, as a part of its 
judgment or decree, shall determine and allow reason- 
able fees for the attorneys of the successful party or 
parties and apportion same if proper, said fees not to 
exceed 10 per centum of the amount recovered and 
to be paid by the Veterans’ Administration out of 
the payments to be made under the judgment or de- 
cree at a rate not exceeding one-tenth of each such 
payments until paid. Any person who shall, directly 
or indirectly, solicit, contract for, charge, or receive, 
or who shall attempt to solicit, contract for, charge, or 
receive, any fee or compensation, except as herein 
provided, shall be guilty of a misdemeanor, and for 


29 For one year prior to the codification of Title 38 in Public Law 
85-857, this provision was found in 38 U.S.C.A. (1958 Supp.) 445, 
3601-3605 as enacted by Public Law 85-86 Secs. 1601-1605, 2201 (4), 
71 Stat. 139-141, 158. 
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each and every offense shall be punishable by a fine 
of not more than $500 or by imprisonment at hard la- 
bor for not more than two years, or by both such fine 
and imprisonment. 


38 U.S.C. (1952 ed.) 802(f) (now codified as 38 U.S.C. 
706, 707, 72 Stat. 1149). 


Type of imsurance; conversion and exchange privi- 
leges; rules and regulations governing cash values, 
dividends, etc. 


* © © Provisions for cash, loan, paid-up, and ex- 
tended values, dividends from gains and savings re- 
fund of unearned premiums, and such other provi- 
sions as may be found to be reasonable and practi- 
eable may be provided for in the policy of insurance 
from time to time by regulations promulgated by the 
Administrator: Provided further, That until and un- 
less the Veterans’ Administration has received from 
the insured a request in writing for payment in cash, 


any dividend accumulations and unpaid dividends shall 
be applied in payment of premiums becoming due on 
insurance subsequent to the date the dividend is pay- 
able after January 1, 1952. 


38 U.S.C. (1952 ed.) 805 (now codified as 38 U.S.C. 720, 
72 Stat. 1154). 


National Service Life Insurance Fund; creation; pay- 
ments into and from; reserves; mvestments 


(a) There is created in the Treasury a permanent 
trust fund to be known as the National Service Life 
Insurance Fund. All premiums paid on account of 
National Service Life Insurance shall be deposited and 
covered into the Treasury to the Credit of such fund, 
which, together with interest earned thereon, shall be 
available for the payment of liabilities under such in- 
surance, including payment of dividends and refunds 
of unearned premiums. Payments from this fund 
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shall be made upon and in accordance with awards by 
the Administrator. 

(b) The Administrator is authorized to set aside 
out of such fund such reserve amounts as may be re- 
quired under accepted actuarial principles, to meet all 
liabilities under such insurance; and the Secretary of 
the Treasury is authorized to invest and reinvest such 
fund, or any part thereof, in interest-bearing obliga- 
tions of the United States or in obligations guaranteed 
as to principal and interest by the United States, and 
to sell such obligations for the purposes of such fund. 


38 U.S.C. (1952 ed.) 816. 
Application of other laws; assignment of beneficiary’s 
interest 


The provisions of sections 101-104, 131-134, 450, 
454a, and 556a of this title, insofar as they are appli- 
cable, shall apply to the provisions of this subchapter: 


38 U.S.C. (1952 ed.) 817 (now codified as 38 U.S.C. 784 
(a), 72 Stat. 1165 *). 


Suits in event of disagreement as to claims 


In the event of disagreement as to any claim arising 
under this subchapter, suit may be brought in the 
same manner and subject to the same conditions and 
limitations as are applicable to the United States Gov- 
ernment life (converted) insurance under the provi- 
sions of sections 445 and 551 of this title. 


30 The terms of this provision for one year prior to the codification 
of Title 38 were-slightly different. See 38 U.S.C.A. (1958 Supp.) 
817, as amended by Public Law 85-56, Sec. 2201, 71 Stat. 159. 
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2. The pertinent provisions of Title 28, United States 
Code, are as follows: 


28 U.S.C. 1346 


United States as defendant. 


(a) The district courts shall have original jurisdic- 
tion, concurrent with the Court of Claims, of: * * * 


(2) Any other civil action or claim against the United 
States, not exceeding $10,000 in amount, founded 
either upon the Constitution, or any Act of Congress, 
or any regulation of an executive department, or upon 
any express or implied contract with the United States, 
or for liquidated or unliquidated damages in cases 
not sounding in tort. 


28 U.S.C. 1402 


United States as defendant. 
(a) Any civil action against the United States under 


subsection (a) of section 1346 of this title may be 
prosecuted only in the judicial district where the plain- 
tiff resides. 
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I. 
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And In A Reasonable Amount , 


A. The Professional Services Rendered In Plesha, 
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Proximate Cause of the Recovery Made and to Be 
Made by the 8, 440 Veterans 


Hybrid Class Actions, Insofar as they Affect 
Specific Property, Are Res Judicata Upon Mem- 
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COUNTER-STATEMENT OF THE CASE 


The cases at bar arose from an attempt by the Administrator of 
Veterans Affairs (hereinafter referred to as the Administrator) to re- 
verse a position originally taken and publicly stated in 1940 by his Ad- 
ministration, that servicemen would have no liability to reimburse the 
United States for monies it paid to indemnify commercial life insurance 
companies for losses of premiums on policies issued to persons sub- 
sequently entering military service, when such policies were protected 
against lapse for non-payment of premiums under the provisions of Arti- 
cle IV of the Soldiers' and Sailors' Civil Relief Act of 1940, 50 App. 
U.S.C.A. 540-544 (hereinafter referred to as the Relief Act of 1940). 
That Act protected up to $5,000 face value of commercial life insurance 
during the military service of the insured and for one year thereafter. 
On the policies which lapsed because the servicemen did not pay the 
past due premiums, with interest, to their insurance companies within 
one year after separation from the service, the Act required the United 
States, after receiving credit for the cash surrender value of all such 
policies, plus certain other credits, ultimately to pay to each insurance 
company the net loss of premiums sustained by that company on all such 
protected policies, plus 3% interest. The reversal of position was first 
published, but not publicized, in the Administrator's Decision No. 513 of 
March 1, 1943, which held that the servicemen were obligated to reim- 
burse the United States for the payments to commercial life insurance 
companies, pursuant to the October 1942 amendments to the basic statute, 
including interest at the policy loan rate of 5% to6% on defaulted premiums. | 


The policy shift was revised in reasoning but reaffirmed in sub- 
stance by Decision No. 742 of April 1, 1947, while many of those veterans 
were physically and financially incapacitated, and were endeavoring to 
rehabilitate themselves. (Cf. Plesha v. United States, 227 F. 2d 624, 

626, C.A. 9). 


This policy was implemented first by demands against the veterans, 
and then in 1950 by offset of their dividends payable from the National 
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Service Life Insurance (Trust) Fund, and other benefits, which sums 
were applied in payment of their alleged, but non-existent debts. This 
was challenged in the courts in May, 1950, by Paul E. Plesha, of Cali- 
fornia, represented by Lawrence A. Schei, Esq., and in November, 1950, 
by Herman Hormel, Jr., of New York, represented by Nathaniel F, Bed- 
ford, Esq. From 1951 the Plesha and the Hormel cases were conducted 
jointly by Mr. Schei and Mr. Bedford. In the Fall of 1954 the assistance 
of the firm of Butler, Koehler & Tausig of Washington, D. C., was en- 
listed (Tr. 183). 


In some suits brought by the Government to recover the amounts 
paid by the United States to the commercial life insurance companies, 
the policy was sustained by judgments against former servicemen. How- 
ever, in June 1954, Hormel v. United States, 123 F. Supp. 806; found that 
policy untenable and a mathematical absurdity, and on J anuary 14, 1957, 
United States v. Plesha, 352 U. S. 202, held that (1) The Act contained 
nothing which indicated that an ex-soldier had to reimburse the Govern- 
ment for any balance that it paid; (2) the legislative history of the Act 
refutes the Government's claim to reimbursement; (3) the administra- 
tive interpretation accorded both the 1918 and the 1940 Acts did not sup- 
port the Government's claim for reimbursement; and that (4) the con- 
tract, prepared by the Veterans Administration, contained no suggestion 


that the soldiers would be expected to reimburse the Government for its 


payment of premiums if they permitted their policies to lapse. 


Immediately after Plesha was argued before the Court of Appeals, 
Government counsel advised Mr. Schei that the Government would plead 
the statute of limitations against all persons in the same situation as 
Plesha unless protected by litigation (J.A. 68). The statute was about to 
run, but the Government refused to stipulate that it would be bound by 
Plesha with respect to other veterans (J.A. 90). Therefore, the three 
suits now before this Court were initiated in December 1955 and early 
January 1956 as class suits requesting relief for all veterans similarly 
situated. 
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Apart from the omission of the material set forth above, the ap- 
pellants’ Statement of the Case is substantially correct with the clarify- 
ing remarks under each of their headings as follows: 


1. The Plesha Case: The Complaint in Plesha demanded judgment 
for refund of the National Service Life Insurance special dividend with- 
held from the plaintiff plus interest thereon from the date of its withhold- 
ing. The District Court denied any recovery. The claim for this interest 
was advanced in the Court of Appeals which, without mentioning interest, 
ordered the District Court to enter judgment for appellants. On grant of 
certiorari, the claim for interest was advanced in the Supreme Court 
which affirmed the judgment of the Court of Appeals without mentioning 
interest. The offer to have judgment for the principal amount, without 
interest, entered in Plesha, has been rejected. 


Hormel v. United States, supra, was appealed by the United States 
but by stipulation was finally decided by the Supreme Court's decision 
in Plesha (J.A. 137). 


2. Government Action in Aftermath of Plesha Decision: Butler, 
Koehler and Tausig thought the $1,300,000 which the Veterans Adminis- 
tration requested of the Sub-Committee on Independent Offices Appro- 
priations in July 1957 was "unwise and unnecessary" because, as a result 
of conferences with officials of the Office of the United States Attorney 
for the District of Columbia and officials of the Veterans' Administration, 
it was their "understanding that even if funds are made available to the 


Veterans’ Administration through supplemental appropriation, for the pur- 
pose of refunding the amounts illegally withheld from the veterans, no 
attempt would be made by the Government to make such refunds until the 
issues involved in the Emmet case have been finally resolved." (J.A. 139). 


Their objection to this legislation was that it "would authorize the 
Veterans' Administration to make refunds of amounts illegally withheld 
by the Government, without interest, which in our view of the matter, 
deprives the veterans of a relatively important right." (J.A. 138). 
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Butler, Koehler and Tausig did not oppose the enactment of H.R. 
9369, but with Messrs. Bedford and Schei, sought the following amend- 
ments thereto for the protection of the veterans: (1) make it clear that 
the proposed legislation would not foreclose the question of the veterans 
entitlement to interest, but would leave that question for determination 


by the courts in the pending litigation; provide (2) it would not be neces- 


sary for the veterans to make application for the refund within two years; 
and that (3) 90% of the amount each veteran was entitled to would be paid 
immediately and 10% withheld, pending determination of the amount, if 
any, to be allowed in the cases at bar for costs, litigation expenses and 
attorneys’ fees (J.A. 141, 142). The attorneys for the Government ada- 
mantly opposed the suggested amendments. Therefore, appellees' coun- 
sel suggested a fourth amendment to require the Administrator to send 
notice to each veteran of his right to file claim for the refund to be 
authorized by the Bill. 


In urging the President to veto H.R. 9369, appellees' counsel 
merely sought Presidential support for the aforementioned amendments. 


4. Proceedings in the Three Cases After the Plesha Decision: 
After the Supreme Court's decision in Plesha, the attorneys for plaintiff 


and intervenors in Emmet conferred with officials of the United States 
Attorney's Office and the Veterans Administration, and were informed 
that said officials were considering whether to dispose of the Govern- 
ment's entire liability by a consent judgment in favor of the plaintiff and 
intervenors and each member of the class represented in Emmet. The 
officials promised to inform the attorneys of the Government's decision 
thereon before the Government took any further action. However, the 
Administrator asked Congress for the $1,300,000 appropriation, without 
notice to said attorneys. Therefore, a Motion for Summary Judgment 
was filed forthwith in Emmet. The Motion was not made on behalf of 
only those similarly situated veterans "who would intervene in the suit 
within a designated period after notification", but was made on behalf of 
"all other similarly situated veterans”. (J.A. 47). | 
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After that Motion was filed the defendants in Emmet filed Answers 


to the petitions of the last seven intervenors therein, claiming that they 
were indebted to the United States for the payments made on their behal! 
pursuant to the provisions of Article IV of Relief Act of 1940 and, there- 
fore, denying their claims on the merits as well as urging technical 
defenses (J.A. 47-67). After oral argument, Judge Curran strongly supz 
gested from the bench that the Motion would be granted, Thereafter the 
defendants, in an ex parte proceeding before Judge Sirica, obtained leave: 
to file an Amended Answer to the Complaint and to all the petitions in 
intervention, wherein they alleged as a defense that the Administrator 
was seeking legislation to enable him to make refunds to all the veterans. 
(J.A. 4, 78). 


The plaintiffs and intervenors in the consolidated cases did not re- 
quest the District Court to restrain the Administrator from making any 
refunds to veterans as directed under P.L. 85-586, but, did request the 
District Court to prevent the Administrator from making more than 90% 
of the refunds (Supplemental Record). Tausig's supporting affidavit did 
not state that the refunds of dividends were being restored "to the per- 
manent trust fund known as the National Service Life Insurance Fund,” 
but did state that the refunds "for all practical purposes, had been re- 
stored to the permanent trust fund known as the National Service Life In- 
surance Fund, as a result of the work of the named plaintiffs." (J.A. 85- 
87). 


SUMMARY OF ARGUMENT 
I 
Appellees and their counsel have at all times acted in the best in- 
terest of the 8,440 veterans wronged by the Administrator. The argu- 
ments of appellants to the contrary which permeate their brief are based 
on a melange of half-truths and even bald misstatements of the facts. 
They must be refuted first to permit proper consideration of the other 
issues. 
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Without foundation, appellants charge that appellees’ counsel: 


1. "Opposed" legislation to permit administrative payment by (a) 
opposing as "unwise and unnecessary” an appropriation without legisla- 
tive action which the Administrator sought from Congress in August 1957; 
and (b) being "instrumental in obtaining rejection thereof"; and (c) in 
April, 1958, "opposing enactment" of H.R. 9369; and (d) obstructing "for 
more than a year" the payment of any amount to the 8,440 veterans. 


2. Urged veto of H.R. 9369 after its passage. 


3. Sought to restrain the Administrator from carrying out the 
provisions of P.L. 85-586 solely for their own selfish motives. 


1. The charge that appellees’ counsel "opposed" legislation to 
permit administrative payment is without foundation because: 


(a) In their letter of August 2nd, 1957, appellees' attor- 
neys stated that they considered the proposed appropriation 
for administrative payment without legislative action to be 
“unwise and unnecessary" for two good reasons, which are 
quoted from the letter in the Counter-Statement of the Case, 
supra, p. 4 (J.A. 138,139). It appeared that a court Sudement 
would give more effective relief. 


(b) Since, on July 30, 1957, appellants' request for an 
appropriation had been turned down as requiring legislative 
action (J.A. 126-134), the views of appellees' counsel sub- 
mitted on August 2, 1957, to the Subcommittee on Independ- 
ent Offices Appropriations (J.A. 135) could not possibly have 
been "instrumental in obtaining rejection thereof."'. 


(c) Urging amendments to H.R. 9369 (which eventually 
became P.L. 85-586) for the protection and benefit of the 
8,440 veterans is scarcely the same as "opposing enactment." 
It was stipulated below that appellees’ counsel only opposed 
H.R. 9369 as drafted (J.A. 99). The proposed amendments 
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were those set forth on page:.5 of this brief (J.A. 
141, 142); they were defeated by appellants’ opposition, but 


appellees’ counsel induced a Senate Committee to provide in 


its report that individual notice was expected to be given all 


8,440 veterans of their right to make application to recover, 
(J.A. 115, 116) a signal step towards achieving full justice, 
especially for those who paid on demand or by judgment and 
otherwise might never have learned of their rights. 

(a) In April, 1958, appellees’ counsel were finally in- 
vited to present their views to the Senate Subcommittee on 
Veterans Affairs of the Committee on Labor and Public 
Welfare. Since H.R. 9369 was approved by the Senate on 
July 21, 1958, the delay caused by the presentation of these 
views was obviously negligible in comparison to the years 
required for the basic litigation. 


2. In urging veto of H.R. 9369 appellees' counsel merely sought 
Presidential support for the amendments to H.R. 9369 which they pro- 
posed to Congress in the best interests of all 8,440 veterans. 


3. As to the charge of seeking, solely for their own selfish ends, 
to restrain the Administrator from making any payments to the 8, 440 
veterans under P.L. 85-586, appellees' counsel point out that they 
actually sought two things: (a) to protect the legitimate claims for in- 
terest of those veterans entitled thereto against forced waiver in con- 
nection with accepting payments of principal under P.L. 85-586; and 
(b) to protect, but only to the limited extent of 10% of the fund, the legi- 
timate interests of appellees and their counsel until the court could 
properly evaluate the benefits conferred by their efforts (Supplemental 
Record). Appellees' counsel thus forced the concession from appellants 
- which appellants now endeavor to repudiate - that neither they nor Con- 
gress intended to circumvent the Court on the question of interest by 
means of P.L, 85-586. 
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Allowance by the District Court of 5% of the amount to be repaid to 
all of the veterans (an average of about $10.00 per veteran), for payment 
of appellees’ costs, expenses and attorneys’ fees, was valid, Since counsel 
by law had to prosecute these cases on a contingent fee basis, 5% was rea- 


sonable on the basis of the time spent and results achieved by appellees" 


counsel. 
A. Plesha, Hormel and Emmet, Deering and Mabbutt were all di- 
rected to the same objective: obtaining a refund for several thousand vet- 
erans of the special dividends and disability compensation illegally with- 
held from them. They should be considered together. Counsel in Plesha, 
in Hormel and in Emmet have worked closely with each other in all these 
cases for years. The class actions in Emmet, Deering and Mabbutt were 
brought to protect all veterans similarly situated from having the six-year 
statute of limitations run against them. Consolidation of the cases in this 
jurisdiction was for the convenience of the courts and economy of proce- 
dure - not as a "dilatory move" or simply to claim counsel fees, as appel- 
lants contend. There is no justification for splitting the services rendered 
in Plesha from services rendered in the other cases, as appellants propose. 


B. However, the same allowance of attorneys' fees would have been 
valid in the discretion of the District Court even if based on services ren- 
dered in Plesha, alone. Appellants contend, erroneously, such is not the 
case, because: (1) Mr. Schei did not have a specific contract of employ- 
ment with any of the 8,440 veterans except the parties to Plesha; and (2) 
Plesha did not by decree formally create, preserve or recover a fund which 
was shared in by veterans who were not parties to Plesha. The contentions 
are erroneous because: (1) a formal relationship of attorney and client is 
not necessary to charge fees against non-intervenors in the instant situa- 
tion; and (2) the formal creation of a fund by decree is not essential to 
permit compensation. A benefit resulting from the litigation is sufficient. 
Moreover, Plesha did create a fund by stare decisis. Because Plesha 
conferred a benefit upon the 8, 440 veterans and created a fund for them by 
stare decisis, the allowance of fees was within the discretion of the trial court. 
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were those set forth on page: 5 of this brief (J.A. 
141, 142); they were defeated by appellants’ opposition, but 
appellees’ counsel induced a Senate Committee to provide in 
its report that individual notice was expected to be given all 
8,440 veterans of their right to make application to recover, 


(J.A. 115, 116) a signal step towards achieving full justice, 


especially for those who paid on demand or by judgment and 
otherwise might never have learned of their rights. 

(d) In April, 1958, appellees' counsel were finally in- 
vited to present their views to the Senate Subcommittee on 
Veterans Affairs of the Committee on Labor and Public 
Welfare. Since H.R. 9369 was approved by the Senate on 
July 21, 1958, the delay caused by the presentation of these 
views was obviously negligible in comparison to the years 
required for the basic litigation. 


2. In urging veto of H.R. 9369 appellees' counsel merely sought 
Presidential support for the amendments to H.R. 9369 which they pro- 
posed to Congress in the best interests of all 8, 440 veterans. 


3. As to the charge of seeking, solely for their own selfish ends, 
to restrain the Administrator from making any payments to the 8, 440 
veterans under P.L. 85-586, appellees’ counsel point out that they 
actually sought two things: (a) to protect the legitimate claims for in- 
terest of those veterans entitled thereto against forced waiver in con- 
nection with accepting payments of principal under P.L. 85-586; and 
(b) to protect, but only to the limited extent of 10% of the fund, the legi- 
timate interests of appellees and their counsel until the court could 
properly evaluate the benefits conferred by their efforts (Supplemental 
Record). Appellees’ counsel thus forced the concession from appellants 
- which appellants now endeavor to repudiate - that neither they nor Con- 
gress intended to circumvent the Court on the question of interest by 
means of P.L. 85-586. 
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IL 
Allowance by the District Court of 5% of the amount to be repaid to 
all of the veterans (an average of about $10.00 per veteran), for payment 
of appellees’ costs, expenses and attorneys’ fees, was valid, Since counsel 
by law had to prosecute these cases on a contingent fee basis, 5% was rea- 


sonable on the basis of the time spent and results achieved by appellees" 


counsel. 

A. Plesha, Hormel and Emmet, Deering and Mabbutt were all di- 
rected to the same objective: obtaining a refund for several thousand vet- 
erans of the special dividends and disability compensation illegally with- 
held from them. They should be considered together. Counsel in Plesha, 
in Hormel and in Emmet have worked closely with each other in all these 
cases for years. The class actions in Emmet, Deering and Mabbutt were 
brought to protect all veterans similarly situated from having the six-year 
statute of limitations run against them. Consolidation of the cases in this 
jurisdiction was for the convenience of the courts and economy of proce- 
dure - not as a "dilatory move" or simply to claim counsel fees, as appel- 
lants contend. There is no justification for splitting the services rendered 
in Plesha from services rendered in the other cases, as appellants propose. 


B. However, the same allowance of attorneys’ fees would have been 
valid in the discretion of the District Court even if based on services ren- 
dered in Plesha, alone. Appellants contend, erroneously, such is not the 
case, because: (1) Mr. Schei did not have a specific contract of employ- 
ment with any of the 8, 440 veterans except the parties to Plesha; and (2) 
Plesha did not by decree formally create, preserve or recover a fund which 
was shared in by veterans who were not parties to Plesha. The contentions 
are erroneous because: (1) a formal relationship of attorney and client is 
not necessary to charge fees against non-intervenors in the instant situa- 
tion; and (2) the formal creation of a fund by decree is not essential to 
permit compensation. A benefit resulting from the litigation is sufficient. 
Moreover, Plesha did create a fund by stare decisis, Because Plesha 
conferred a benefit upon the 8, 440 veterans and created a fund for them by 
stare decisis, the allowance of fees was within the discretion of the trial court. 
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C. The professional services rendered by appellees’ attorneys in 
Plesha, Hormel and these class actions, and before Congress, were and 
are the proximate cause of the recovery made and to be made by the 8, 440 
veterans. The District Court so found in Finding of Fact No. 23. Appel- 
lants, overlooking the facts, contend: (1) this finding must be set aside 
because the professional services of appellees’ attorneys were not the 
proximate cause of the recovery; and (2) the acts of the V.A. and Con- 
gress were an “efficient intervening cause." The facts overlooked by ap- 
pellants are: (a) the judgments herein direct payment without the filing of 
a claim for refund as required by PL. 85-586; (b) the judgments are not 
dependent on P.L. 85-586; and (c) these facts cannot be changed if ap- 
pellants elect to pay the judgments with money provided by P.L, 85-586. 


Proximate cause is a question of fact to be found by the trial judge 
and not to be upset unless “clearly erroneous" when all the evidence is 
considered. The record shows no such clear error. Before the Supreme 
Court decided Plesha, appellants’ counsel refused to stipulate that the 
final judgment would bind all others similarly situated and stated the stat- 
ute of limitations would be applied to those veterans not litigating. These 
class actions were commenced to prevent, and did prevent, this (J.A. 68, 
90). These class actions were being contested and all liabilities there- 
under were being denied even after the Supreme Court ruling in Plesha. 
Before H.R. 9369 was introduced, appellants sought to induce Deering 


and Mabbutt to abandon the class they represented, both as to principal 


and interest claims (J.A. 102, 104). The record shows appellants’ con- 
cern over Emmet. (J.A. 116; S. Rept. No. 1862, 85th Cong. 2d Sess. p.8). 
The legislation (P. L. 85-586) authorizing refunds to the 8, 440 veterans 
was enacted under the pressures of these class actions. The efforts of 
appellees’ counsel also resulted in the notification to all veterans that they 
had claims to file (S. Rept. No. 1862, 85th Cong. 2d Sess.). An examina- 
tion of all the evidence shows that Finding of Fact No. 23 is correct. 


D. These class actions were correctly found to be "hybrid" by the 
District Court. Insofar as they affected funds within the jurisdiction of 
the court, they were res judicata upon all members of the class. An al- 
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lowance of fees for professional services rendered was properly made 


directly from the funds without notice to the class benefiting from the serv- 
ices. 

Appellants allege, misleadingly, that these actions are "spurious" 
class actions because: (1) appellees are said to have impliedly conceded 
so in their motion for summary judgment in Emmet; and (2) the actions 
do not affect specific property, as required by Rule 23 (a)(2), F.R.C.P. 
To correct the foregoing misconceptions, appellees point out: :(1) appel- 
lees in Emmet have continually contended that these were “hybrid” actions, 
but from an abundance of caution have also asked that, if necessary, steps 
be taken to bind the class as in a "spurious" class action by bringing them 
into court, which the court has power to do, as will be shown hereinafter; 
and (2) a trustee cannot change the "specific character" of trust funds by 
misappropriating and commingling them with the property of another. 
Therefore a class action to recover the misappropriated trust res is a 
“hybrid” class action. In legal contemplation, the special dividends 
always have been in the N.S.L.I. (Trust) Fund and remain therein until 
properly paid. The judgments herein compel the trustees to restore 
these funds to the beneficiaries. It is therefore useless for appellants to 
contend there was no fund preserved from which attorneys' fees could be 
awarded. | 

That the trust funds were restored, in legal aoieeraapes to the 
N.S.L.I. (Trust) Fund by the Supreme Court's decision in Plesha is es- 
tablished by appellants' argument that the funds resumed their character 
as "special dividends", so as to again be protected by 38 U.S.C.A, 454a, 
Therefore, if these actions were "spurious" at inception, they became 
“hybrid” after Plesha was decided. A class action may change from 
"spurious" to "hybrid" while pending. : 


The transfers of funds from pocket to pocket, on which appellants 
rely to excuse payment of interest, are useless in law to deprive the “spe- 
cific property" of its character as such. Throughout the entire period 
from 1950 to October 20, 1958, the Soldiers' and Sailors' Civil Relief Fund 
was in existence, "with the Treasury Department", but withdrawals there- 
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from were under the exclusive control of the Administrator. The money 
was not "in the Treasury", but "out of the Treasury" (J.A. 113-115). 
Since the United States had no proprietary or possessory rights in the spe- 
cial dividends or disability compensation, the District Court has the power 
to “impress a lien on the money and order its return to the equitable own- 
ers" ina class suit. This was the relief demanded and granted here. 
(J.A. 18, 162-163). 


Attorneys who have an equitable right in such a fund may have relief 
through a writ for mandatory injunction. Houston v. Ormes, 252 U.S. 469,473. 


Moreover, from the commencement of the unlawful offsets to the date 
of trial, there were statutes which imposed on defendants in Emmet the 
ministerial duty to withdraw money "in the Treasury" to pay members of 
the class represented in Emmet the $962,000 in special dividends and 
$64, 000 in disability compensation which had been duly awarded to them by 
the Administrator, but which had been offset on account of alleged indebted- 
ness to the United States which they did not owe. In addition, there were 
appropriations to meet such payments. In these circumstances, the Dis- 
trict Court had power to issue a writ of mandamus directing defendants in 
Emmet to make payments of "specific property". 


E. Even if the class actions at bar were "spurious" rather than 
"hybrid", they tolled the statute of limitations for those similarly situated 
who did not intervene. If necessary, upon remand the District Court can 
by appropriate order and notice bring in and bind all members of the class 
by its judgment. 


Appellants contend that these class actions are only "spurious", and 
therefore: (1) they did not toll the statute of limiations for those members 
of the class who did not intervene prior to trial; and (2) accordingly, 
conferred no benefits to justify attorneys’ fees to appellees’ attorneys. 
This contention establishes that appellants misled Judge Keech as to their 
position on this point. In‘inducing Judge Keech to strike interrogatories 
asking for the names and addresses of each member of the class, appel- 
lants contended that. the disclosure of such information should be made only 
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if and after plaintiffs had prevailed. Thus appellants prevented notifica- 
tion to each member of the class of his right to intervene prior to trial. 

1. The law is contrary to appellants' contentions. York v. Guar- 
anty Trust Company, 143 F. 2d 503, 529 holds that a "spurious" class 
action tolls the statute of limitations for members of the class who do not 
intervene prior to trial. Marsh v. United States, 97 F. 2d 327, estab- 
lishes that the York rule is applicable here, and in view of 38 U.S.C. 445 
(now 784(a)) even persons residing without the jurisdiction of this court 
may be brought in by notice and bound by its judgment. 


2. Since the District Court could still bring in all members of the 
class similarly situated (if necessary), appellants can hardly contend 


that appellees’ attorneys’ services are worthless. 


mi 


Deduction of attorneys’ fees from the recovery of N.S.L.1. dividends 
is specifically authorized by 38 U.S.C.A. 551; deduction from other pay- 
ments is not prohibited by 38 U.S.C.A. 454a. In contending to the con- 
trary, appellants would, if possible, defeat equity and justice with tech- 
nicalities of the law. 


Section 551 authorizes an award of fees to "the attorneys for the suc- 
cessful party or parties."' This does not mean that “successful parties" 
can only be persons within the jurisdiction of the court. The District 
Court can “bring in persons having an interest in the insurance by ap- 
propriate order and notice, and thus make them “successful parties.“ 

But here it is not necessary to bring them in to make them "successful 
parties"; since these class actions are "hybrid" they were made “success- 
ful parties" by the judgments. : 


The anti-assignment and anti-attachment provisions of section 454a 


do not proscribe the District Court's allowance of attorneys' fees. No as- 
signment results from the determination by the court of the rights of an 
attorney in a recovery on account of services rendered. Attorneys awarded 


fees based on the "trust fund recovery" doctrine of Sprague v. Ticonic 
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National Bank, 307 U.S. 161, and United States v. Equitable Trust Com- 
pany, 283 U.S. 738, are not "creditors" within the meaning of the anti- 
attachment provisions of the statute. The payment of attorneys’ fees in 
the instant situation is called for by the rules which experience has shown 
to be essential to the protection of a wronged cestui que trust. 


Appellants’ arguments to the contrary carry them to the "cruelly 
farcical posture” of endeavoring to "protect" the non-intervening veterans 
from bearing their fair share of the cost of recovering their benefits and 
thereby “protecting all veterans out of any disputed benefits by making it 
impossible for them to obtain attorneys to challenge a wrongful adminis - 
trative withholding of those benefits. 


Appellants admit that section 454a does not bar the allowance of fees 
against refunds consisting of payments made upon demand or after judg- 
ment. They are, however, opposed to the allowance of fees against these 
refunds even if “equity and justice" support the allowance and the law does 
not preclude it. 


IV 
The District Court's award of interest upon the N.S.L.I. dividends 
is valid. Such dividends were misappropriated trust funds and as such 
are considered by law to earn interest until properly paid. The N.S.L.I. 
Act contemplates that interest at 3% will be earned. 


Appellants, ignoring the law of trusts, contend that: (1) the interest 
awarded on N.S.L.1I. dividends constituted an unauthorized award of in- 
terest against the United States; and (2) the N.S.L.I. Act, regulations, 
and contracts issued thereunder do not provide for the payment of interest 
in the precise facts of this case, apparently contending that Congress did 
not intend the N.S.L.I. (Trust) Fund to be governed by the law of trusts; 


and (3) a trustee may avoid his fiduciary obligations to keep his trust 


funds invested until paid over to the rightful beneficiaries by simply trans- 
ferring them from the trust to his own pocket. 
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Appellants’ arguments are not tenable because: 


1. The award of interest herein was not an award against the sov- 
ereign in the sense used in United States v. Worley, 281 U.S. 339, and 
United States v. Citizens Loan and Trust Company, 316 U.S. 209. Those 
cases concerned United States Government Life Insurance issued under 
the War Risk Insurance Act of 1917 which did not create a trust fund. The 
Supreme Court could find nothing in the War Risk Insurance Act, as amend- 
ed, or in the conduct of the United States, from which an agreement on its 
part to pay interest could reasonably be implied, when there was a bona 
fide dispute as to liability for the face value of the policy. Here the ques- 
tion is whether such an agreement may reasonably be implied from the 
N.S.L.I. Act, the regulations adopted pursuant thereto, and the contractual 
forms used, when an invalid set-off against an admitted liability is claimed 
to justify a misappropriation of a special dividend from the permanent 
trust fund established by law. : 


2. The consent or agreement of the United States to pay interest on 
the special dividends involved here may reasonably be implied from the 
provisions of the N.S,L.1I. Act, the regulations, and the contractual form 
used, especially where trust funds are involved. A reasonable implication 
is all that is required to establish the agreement of the United States to pay 
interest, despite some statements in the case law which appear to be to 
the contrary. | 


3. Where Government agents act in violation of an express trust, 


those injured thereby will be compensated as though the trust had been 
properly executed. Henkels v. Sutherland, 271 U.S. 298 and United States 
v. Mille Lac Band, 229 U.S. 498, read together, are dispositive of this is- 
sue. | 

In any event, by the transfer of $1,500,000 from the Soldiers" and 
Sailors' Civil Relief Revolving Fund into the surplus of the Treasury,,Con- 
gress ratified the tortious taking of its agents and thus made the taking one 
of eminent domain. Therefore, interest is allowable without the consent 
of the United States. The judgment for interest properly can be affirmed 
on this theory if not otherwise sustainable. | 
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Vv 
A. Emmet is jurisdictionally sound and mandamus will lie therein 
because the defendants in that case have a ministerial duty to pay the class 
of veterans represented therein the special dividends and disability com- 
pensation duly awarded and unlawfully withheld. 


Appellants' contention that the construction of Article IV of the 1940 
Relief Act by the Administrator was the exercise of his discretionary duty, 
wherefore mandamus will not lie, is without merit. Article IV was not 
reasonably susceptible of the interpretation given it by the Administrator. 
Even if it were, there was a Regulation and an Act of Congress which 
specifically required special dividends to be paid in cash, and forbade set- 
off against them. 


Appellants contend that the District Court did not have jurisdiction 
to entertain this mandamus action, because the veterans had an adequate 
remedy at law. This contention is not novel; it has been explicitly nega- 

" tived in Land v. Dollar, 330 U.S. 731, 738 and 739; and Larson v. Do- 


mestic and Farm Corporation, 337 U.S. 682, 722-723. 


Appellants also contend that mandamus will not lie in Emmet, be- 
cause the United States is an indispensable party thereto, since the ulti- 
mate object of the suit is to compel them to pay money in the possession 
of the United States. They say this is true even though the United States 
was not in lawful possession of the money and even though appellants had 
exceeded their statutory authority in seizing the funds. This contention 
has been repudiated by this Court en banc in West Coast Exploration Co. 
v. McKay, Secretary of the Interior, 93 U.S. App. D.C. 307, 213 F. 2d 
582; and in Clackamas County, Oregon v. McKay, Secretary of the In- 
terior, 94 U.S. App. D.C. 108, 219 F. 2d 479. 


In October 1957, almost 11 months before the enactment of P.L. 
85-586, the defendants in Emmet filed an Amended Answer tacitly admit- 
ting that the money demanded in the complaint was owed by the United 
States and that said defendants had avoided payment thereof by acts which 
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exceeded their statutory authority (J.A. 78). When thatadmission was 
made, the right to the writ of mandamus became indisputable and could 
not be defeated by the allegation in the Amended Answer that the Adminis - 
trator was requesting Congress to appropriate money for a refund, 


Appellants’ contention that they did not have ministerial duty to pay 
the veterans until the Supreme Court decided Plesha is nonsense. 


Equally erroneous is appellants’ contention that passage of P.L. 
85-586 divested the District Court of the power to issue a writ of manda- 
mus. The legislation did not provide the relief sought in Emmet, If leg- 
islation had granted all Emmet had sought for the veterans, Emmet and 
these other class actions would be moot, but such mootness still would 
not have precluded allowance of counsel fees. 


Appellants slap down a straw man in ins isting that the incidental 
relief sought in Emmet -- the allowance of attorneys' fees -- does not 
sustain the District Court's jurisdiction to issue a writ of mandamus to 
compel the defendants to make immediate refunds to the veterans, if their 
duty to do so is not ministerial. Appellees have never contended to the 
contrary. However, since the duty of the defendants is ministerial and 
the District Court had jurisdiction to issue a writ of mandamus for the 


principle relief prayed for, it also had the power to direct the payment of 


attorneys’ fees at the same time. 


B. Deering and Mabbutt are maintainable under the National Serv- 
ice Life Insurance Act, 38 U.S.C.A. 445 and 817, which as codified as 
38 U.S.C. 784(a) provides in pertinent part: 


In the event of disagreement as to any claim, including 
claim for refund of premiums, under contract of 
National Service Life Insurance . . . an action on the 
claim may be brought against the United States either 
in the United States District Court for the District of 
Columbia or. . .". 


Appellants, endeavoring to analyze the clear language of the statute 
out of existence,contend: (1) the special dividends are not “insurance 
benefits"; (2) there does not exist the "disagreement" prerequisite to 
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suit under sections 445 and 817; and (3) the "true dispute" (i.e. "disagree- 
ment") does not involve the Government's liability for dividends. 


Appellants' jurisdictional contentions have been rejected by five dif- 
ferent District Court judges, and are inconsistent with the argument in 
Point Hf of their brief, for the dividends cannot be protected by 454a with- 
out being "insurance benefits" under 445 and 817. 


1. The holding in Candell v. United States, 189 F. 2d 442 
that N.S.L.1. dividends are not "insurance benefits" was made without 
considering the plain language of section 445, 454a and 805 (a) which lan- 
guage says that dividends are insurance benefits. Furthermore, the con- 
struction placed on sections 445 and 817 by Candell would preclude judicial 
review of the Administrator's decision on all insurance matters, except 
those involving a claim for indemnification for loss resulting from contin- 
gencies insured against. Candell cannot be followed without ignoring 
United States v. Roberts, 192 F. 2d 893, 896 and Zazove v. United States, 
334 U.S. 602, 611-612 which hold that the 1946 amendment to 38 U.S.C.A. 
817 indicates a Congressional intent to provide judicial review and eliminate 
the finality of decisions of the Administrator on insurance matters. 


2. Appellants' contention that "a sufficient ‘disagreement’ 
has not been shown to satisfy 38 U.S.C. 817" is not tenable. The plain- 
tiffs filed claims for their dividends; they did not receive their money; the 
demanded payments were refused on the grounds that Administrator's Deci- 
sions Nos. 513 and 742 had decided finally and beyond review that they 
owed money to the Government and that payment of the dividends had been 


made by set-off; they filed suit demanding the money due them under their 


N.S.L.1. contracts, alleging the. money was due and unpaid. 


3. The existence or non-existence of jurisdiction must be de- 
termined from the allegations of the complaints and cannot be defeated by 
the answers thereto. The complaints alleged non-payment of duly declared 
N.S.L.1. dividends after claim had been made therefor. The fact that the 
answers admitted that the dividends had been declared but alleged that 
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claimants were not entitled thereto because they owed money to the United 
States, did not eradicate the "disagreement" which is the jurisdictional 
prerequisite for suits on sections 445 and 817. Why payment is denied is 
completely immaterial so far as jurisdiction is concerned - the District 
Court had jurisdiction under sections 445 and 817 to determine on the 
merits the right of the defendants to deny payment of the insurance benefits 


claimed. 


ARGUMENT 
I 


Appellees’ Counsel At All Times Acted In The Best | 
Interest Of The 8,440 Veterans. Therefore, Equity. 
And Justice Demanded The Allowance Of Attorneys’ 

Fees Made By The District Court 


As shown in Point Il of this brief, the professional services ren- 


dered by appellees’ counsel, including the services rendered in Plesha, 
constitute a valid basis for the District Court's allowance of attorneys’ 
fees. However, appellants contend -- without foundation -- that "equity and 
justice" barred the allowance, because counsel acted contrary to the in- 
terests of the veterans they purported to represent by oppos ing the enact- 
ment of the legislation which became P.L. 85-586, by urging veto of that 
legislation and by seeking a court order restraining the Administrator 
from carrying out the provisions of that law. This accusation is inter- 
woven into appellants’ argument on other issues and will be refuted forth- 
with so that those issues may be viewed in proper perspective. 


First, the appellants charge that appellees’ counsel (a) opposed as 
“unwise and unnecessary" the appropriation which the Administrator sought 
for the 8,440 veterans in the closing days of the First Session of the 85th 
Congress and (b) "were instrumental in obtaining rejection of the appro- 
priation.". The second part of the charge is a bald misstatement of fact 
and the first part of the charge is a "half truth" which is equally misleading. 


On July 30, 1957, the Subcommittee on Independent Officers Appro- 
priations of the House of Representatives determined that inasmuch as 
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there was legislation attached to the requested appropriation, it would 
have to be submitted first to the appropriate legislative committee (J.A. 
126-134). The views of appellees’ counsel with respect to the requested 
appropriation were first made known to the Subcommittee by a letter dated 
August 2, 1957, three days after the Subcommittee acted. (J.A. 135). It 
is obvious that appellees’ counsel could not possibly have been "instru- 
mental in obtaining rejection of the appropriation.". 


The letter of August 2, 1957, stated that counsel believed the re- 
quested appropriation was "unwise and unnecessary" for two sound rea- 
sons, which are quoted from the letter in the Counter-Statement of the 
Case, supra, p. 4 (J.A. 138, 139). 


Appellants, in charging appellees’ counsel (c) with “opposing enact- 
ment" of H.R. 9369, have again indulged in a “half truth". One of the 
stipulated facts in Emmet was that "Counsel for plaintiff and intervenors 
opposed the bill as drafted and sought amendments thereto which were not 


adopted in the act itself." (J.A. 99). In charging appellees' counsel (d) 


with "obstructing for more than a year the payment of any amount to the 
veterans", appellants have indulged in less than a “half truth". As shown 
by the legislative history of H.R. 9369 set forth below, the first time that 
appellees’ counsel were given an opportunity to appear before a Subcom- 
mittee of Congress to express their views with respect to H.R. 9369 was 
on April 25, 1958; and the Bill was enacted on July 21, 1958. (Cong. Rec. 
Vol. 104, p. 14366-67). Therefore, by the greatest stretch of the imag- 
ination, appellees’ counsel could be held accountable for delaying pay- 
ments to the veterans for four months - payments that had been compelled 
by the professional services they had rendered over a period of eight years.. 
Moreover, the legislative history establishes that any delay attributable 

to appellees’ counsel was occasioned by their bona fide efforts to protect 


the interests of the veterans, as well as their own legitimate interests. 


H.R. 9369 was drafted by the Veterans’ Administration and was 
forwarded to the Speaker of the House of Representatives under cover of 
a letter dated August 15, 1957. (House Report No. 1491, 85th Cong., 2d 
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Sess. ) It was introduced in the House on August 20, 1957 and was refer- 
red to the Committee on Veterans’ Affairs. (Cong. Rec. Vol. 103, Pp. 15407). 
So far as is known to appellees' counsel, the Committee did not consider 
H.R. 9369 until March 11, 1958, when, in executive session and without 
holding any public hearings, it reported the Bill favorably (Cong. Rec. 
Vol. 104, p. 4040). By letter of March 18, 1958 to the Chairman of the 
Committee, counsel suggested the same amendments which they had pro- 
prosed in the letter of August 2, 1957. If not completely ignored, their 
suggestions were rejected forthwith and H.R. 9369 passed the House on 
March 19, 1958 under a suspension of wie rules (Cong. Rec. Vol. 104, pp. 
4787-88). 

H.R. 9369, as passed by the House, was referred to the Senate and 
by it to the Committee on Labor and Public Welfare on March 20, 1958 
(Cong. Rec. Vol. 104, p. 4836). On April 25, 1958, counsel for appel- 
lants and for appellees were given an opportunity to present their views to 


two members of a: Subcommittee. Thereafter, counsel for both sides 


attended numerous conferences presided over by counsel for the Subcom- 
mittee. During these conferences, appellees' attorneys were informed 
that the Administrator sought the legislation in order to make immediate 
payments to entitled veterans without awaiting the outcome of Emmet. 

S. Rept. 1862, 85th Cong. 2dSess., p. 3. Consequently, appellees" 
counsel did not oppose H.R. 9369 but urged amendments thereto. They 
initially recommended the three amendments set forth on page 5 of this 
brief (J.As 441,. 142)... . These amendments were vehemently 
opposed by counsel for appellants. The amendment which would have elim- 
inated the necessity for filing claims for the refund was opposed despite 
the fact that the General Counsel of the V.A. had advised the Administrator 
that the filing of formal claims was unnecessary (J.A. 76). Therefore, 
appellees" counsel proposed that, if the requirement that the veterans 

make application for the refunds within two years remained in H.R. 9369 
as enacted, there should also be included therein (4) a directive to the V.A. 
to notify each of them of his right to file application. 
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Even the appellants should be willing to admit that three of the four 
amendments suggested by appellees’ counsel would have benefited the 
veterans. While appellants claim that their opposition to the third amend- 
ment was motivated solely by the desire to protect the veterans from pay- 
ment of costs, litigation expenses and attorneys' fees, as we shall show 
in Point Il of this brief, the real reason for their opposition was to dis- 
courage other aggrieved parties and their attorneys from using class 
actions to challenge unlawful Governmental administrative action. 


As indicated in the aforementioned stipulation, none of the amend- 
ments sought by appellees’ counsel was "adopted in the act itself", but the 
fourth amendment was adopted by the full Committee to the extent that it 
was included in the Report recommending favorable action by the Senate 
on H.R. 9369 (J.A. 115, 116). An affidavit of the Associate General 
Counsel of the V.A. makes it clear that the inclusion in the Report of the 
directive to notify each veteran of his right to file application for the refund 
was just as effective as if the directive had been included in P.L. 85-586 
(J.A. 87-89). 


Appellants’ second charge is that a letter from appellees’ counsel to 
the President urged veto of the Bill which became P.L. 85-586. This let- 
ter is not a part of the record, but is available to appellants. Therefore, 
it appears fair to state that the letter urged veto because the amendments 
suggested by appellees’ counsel were not included in the Bill. 


Appellants third charge is that appellees’ counsel flouted the interest 


of the veterans by seeking a court order restraining any refunds to the vet- 


erans under P.L. 85-586. This charge is erroneous. They sought a court 
order restraining the Administrator from distributing more than 90% of the 
payments authorized by P.L. 85-586, pending the outcome of this litigation 
(Supplemental Record). 


By their motion for the restraining order, appellees also sought to 
restrain the Administrator from requiring the veterans to waive their 
claims for interest on the N.S.L.I. special dividends illegally withheld 
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from them, in order to obtain payment of the principal sums authorized 


by P.L. 85-586. In response thereto, Defendants' Memorandum in Op- 
position to Plaintiffs’ Motion for a Temporary Restraining Order repre- 
sented to the District Court that the Administrator did not intend to re- 


quire the aforementioned waiver, inasmuch as: 


"we do not contend that enactment of Public Law 85-586 

deprives the Court of jurisdiction, if any it may have, to 

adjudicate the claim of interest. . . This being true, 

the Act leaves the matter of interest in status quo, which 

is all plaintiffs can ask. It is thus certain that plaintiffs 

have suffered no irreparable injury on account of the en- 

actment of this legislation insofar as their claim for in- 

terest is concerned . . ." (R. Vol. 2 C.A. 5658-55). 
Nevertheless, appellants have the audacity to contend that P.L; 85-586 
lawfully precluded the payment of interest on the special dividends, even 


if the N.S.L.I. contracts required payment of interest thereon. 


The claim that “equity and justice” bar the allowance of attorneys’ 
fees is also based on the charge that, by engaging in the activities herein- 
above reviewed, appellees’ counsel have treated their clients shamefully, 
by sacrificing the interests of the veterans for the advancement of their 
own interests. Lawyers who are worthy of the name cannot remain wholly 
dispassionate in the face of such an accusation, particularly when they are 
satisfied that it is false and that their accusers know of its invalidity, and 
when they believe that their accusers are attempting to reverse the award 
of fees in order to deny professional representation to groups of claimants 
such as the veterans here involved by making such representation a finan- 
cial and practical impossibility. Under such circumstances the lawyers, 
however certain they are in their own conscience that they have not broken 
faith with any member of the class they represent, are probably too close 
to the picture to view or describe their own efforts with complete objectivity. 
Fortunately, there is an assessment of those efforts by an informed and 
independent observer, the trial judge (J.A. 144, 145). : 
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1 
The District Court's Allowance of Appellees’ Costs, 
Litigation Expenses and Attorneys' Fees Was Valid 
and in a Reasonable Amount 
From May 19, 1950, the date the complaint was filed in Plesha, to 
October 19, 1958, the eve of trial of these class actions, appellees’ at- 
torneys expended over 2, 400 hours on behalf of the veterans and over 
$2,900 had been expended for costs and litigation expenses (J.A. 95; Af- 
fidavits in record filed in support of the request for the allowance of costs, 
litigation expenses and attorneys' fees). Because of the World War Vet- 
erans' Relief Act, as amended, 38 U.S.C.A. (1952 ed.) 445 and 551, now 
codified as 38 U.S.C. 784(a) and (g), and set forth on pages 44 and 45 of 
the Appendix to appellants’ brief, appellees’ attorneys would have been 
guilty of a criminal offense had they undertaken the recovery of the N.S.L.I. 
special dividends wrongfully withheld and interest on said dividends other 
than on a contingent fee basis; and the Act also provides that the contingent 
fees shall not exceed 10% of the amount recovered. 


The contingent fees! awarded to appellees’ attorneys constitute com- 
pensation at less than $40 per hour and at an average of about $10 per vet- 
eran (J.A. 83, 145). The appellants do not question the reasonableness of 
the amount allowed as fees, but claim that no allowance could validly be 
made against the funds recovered for similarly situated veterans who were 


not" parties" by intervention in Plesha, Hormel, or these class actions. 


A. The Professional Services Rendered in Plesha, in 
Hormel and in These Class Actions Were Directed 
- $0: Qne:Objective and Should Be*‘Considered Together 
In a "divide and conquer" effort, the Government argues that neither 


(1) the services rendered in Plesha, standing alone, nor (2) the services 


: The District Court allowed 5% of the amount recovered as "a fair and reason- 
able fee, but directed that the allowance should be used "first to reimburse each 
plaintiff, intervenor and attorney involved in the Plesha and Hormel cases and in 
the consolidated cases at bar for litigation expenses of every nature he incurred 
therein" (J.A. 161). This allowance of costs, litigation expenses and attorneys’ 
fees is referred to throughout this brief simply as an allowance of fees. 
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rendered in these class actions and before Congress justify the award, 
Entirely ignored are the services of Mr. Bedford in Hormel and the sub- 
stantial assistance he rendered in Plesha. 


All of these suits were a part of a consciously coordinated effort 
toward one goal, and each was an important and necessary part of the 
whole effort. Messrs. Bedford and Schei were in close cooperation after 
November, 1951, and Butler, Koehler and Tausig were prought into the 
picture in the Fall of 1954 to handle the problems that were expected to 
and did arise in Washington (Finding 21, J.A. 153). 


Mr. Bedford's services in Hormel, which brought about Judge 
Dimock's illuminating opinion unquestionably influenced the Court of Ap- 
peals and the Supreme Court in Plesha, Moreover, Bedford's exchange 
of ideas with Mr. Schei gave the latter substantial assistance in the pro- 


secution of Plesha (Tr. 183). 


Since Plesha was not a class suit, the institution of the class suits 
now before this court was essential to protect those not parties to Plesha 
or Hormel against the bar of the statute of limitations, as is shown on p 
30, infra. 2 


Since the funds involved were in the District of Columbia and, prior 
to judicial determination of the various issues involved were subject to 
disposition by federal officials, it seemed essential to have an action pend- 
ing in the District where a judgment could be personally enforced against 
those officials. Consideration of expenses and conservation of the time 
of courts and litigants indicated that the issues of interest, costs and fees 
should be litigated in one district rather than in three. J udges Dimock and 
Halbert found these were the actual reasons for the intervention of the 
parties to Plesha and Hormel in Emmet and the transfer of Deering and 
Mabbutt to this jurisdiction (J.A. 176-179, 193-195). Thus it becomes 
evident that interventions and transfers were not "dilatory moves" and did 


not have as their "tone conceivable objective - the assertion of counsel's 


claim for fees’, as appellants allege. 
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Furthermore, if Schei claimed costs, litigation expenses and fees 
in California, Bedford in New York, and Butler, Koehler and Tausig in 
the District of Columbia, how could each judge evaluate or apportion the 
several services in the several districts and in the higher courts? Asa 
result of the interventions and transfers complete evidence of all of the 
professional services was before the District Court for the District of 
Columbia, which recognized that all of said services were an integral and 
essential part of the entire effort that recovered the monies unlawfully 
taken from the veterans. The District Court's allowance of fees is based 
upon that recognition. As we shall establish in Point IC, there is no 
basis for splitting the professional services rendered in Plesha from the 
other services, as appellants attempt to do upon the theory that, after the 
Supreme Court's decision in Plesha, further prosecution of these class 
actions became unnecessary. 


B. The Professional Services Rendered By Appellees’ 
Counsel in Plesha, Standing Alone, Constitute A 
Valid Basis For The District Court's Allowance Of 


Attorneys' Fees 


The allowance of attorneys’ fees was based on the services rendered 


by appellees’ counsel in Plesha, Hormel, and these class actions, and be- 
fore Congress (J.A. 154; Finding of Fact No. 23), but had it been based 
only upon the services rendered in Plesha, it would have been valid. It 


is appropriate to rebut appellants’ contention to the contrary, since they 
also claim that the services rendered for the thousands of veterans in 
these class actions’ and before Congress do not constitute a valid basis for 
the allowance. 


Appellants concede that "but for" the Supreme Court's decision in 
Plesha, none of the 8,440 veterans would have received a. refund. In the 
District Court, in Defendants' Opposition To Plaintiffs’ Motion For A 
Temporary Restraining Order, defendants alleged that “counsel should 
have sought the allowance of litigation expenses in that suit [i.e. Plesha], 
not here." (R. Vol. 2 , C.A. 5658-55). Nevertheless, they now insist 
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that the professional services in Plesha, standing alone, do not constitute 


a valid basis for the allowance of attorneys’ fees against those veterans, 
because (1) Schei did not have a specific contract of employment with any 
of them except the parties to Plesha and (2) Plesha did not by decree 
formally create, preserve or recover a fund which was shared in by vet- 
erans who were not parties to Plesha, The short answer to the first as- 
sertion is that "The absence of a formal relationship of attorney and client 
is not decisive." Doherty v. Bress, __ U.S. App. D.C. _— 262 F. 2d 
20; Washington Gas Light Co. v. Baker, 90 U.S. App. D.C. 98, 195 F. 
2d 29; Sprague v. Ticonic National Bank, 307 U.S. 161; and the short 
answer to the second is that it was expressly rejected in Guardian Trust 
Co. v. Kansas Southern Railroad Co., 28 F. ad 233, and Sprague v. 
Ticonic Bank, 110 F. 2d 174, found it "to be squarely in conflict with the 
decision of the Supreme Court in 307 U.S. 161.". 

Furthermore, appellants "do(th) protest too much" that ‘Plesha did 
not create a fund by stare decisis; their own arguments establish that it did. 
In Point II of their brief appellants insist that when Plesha held the offset 
to be invalid, the special dividends, disability compensation and other 
gratuitous benefits to be refunded to the veterans again become subject to 
the anti-assignment and anti-attachment provisions of 38 U.S.C.A. (1952 
ed.) 454a, now codified as 38 U.S.C. 3101(a), and set forth on page 44 of 
the Appendix to appellants’ brief. If the stare decisis result of Plesha was 
to restore the special dividends to the N.S.L.I. (Trust) Fund for the pur- 
pose of again making them subject to the prohibitions of section 454a, they 
must have been restored "for all practical purposes" to the Fund. This 
argument of appellants establishes that Plesha did create a fund by stare 
decisis. Appellants are hoisted upon their own petard. : 


Appellants also allege that, after the Supreme Court's decision in 
Plesha, further prosecution of these class actions became unnecessary. 
Their argument in support of this proposition, when read in the light of 
the argument set forth on pages 7 and 8 of Defendants' Trial Brief in Emmet, 
is that the Administrator was by tradition bound to bring all similarly sit- 
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uated veterans within the purview of the Supreme Court's decision, re- 
gardiess of the technical defenses which existed against all of them who 
were not plaintiffs or intervenors in Plesha, Hormel or these class actions. 
They also imply that when the Administrator was unable to accomplish 
this by administrative action and, therefore, asked Congress for legisla- 
tion, the legislation was assured by the fact that the Administrator re- 
quested it. This argument inescapably leads to the conclusion that, “for 
all practical purposes", Plesha brought about the recovery for each vet- 
eran of either duly awarded special dividends, or disability compensa- 
tion, or other benefits, or money which he had paid upon demand, threat 
of suit or actual judgment based upon a mistake of law. The appellants’ 
denial of the validity of this conclusion is not plausible, for their brief, 
states, "just as they [i.e. the parties in Plesha] had established, in their 
individual suit, their claim to the principal amounts collected, so any 
claim for interest could have likewise been advanced and settled in the 
district court on remand -- with an indirect effect, by stare decisis upon 
other veteran claimants."' It thus becomes clear that an allowance of at- 
torneys' fees based upon the services of appellees’ counsel in Plesha, 
standing alone, was, at the very least, within the discrection of the Dis- 
trict Court, Walsh v. Savings & Trust Co., 101 U.S. App. D.C. 195, 
247 F. 2d 781. 


C. The Professional Services Rendered By Appellees’ 
Attorneys In Plesha, Hormel And These Class 
Actions, And Before Congress, Were And Are The 
Proximate Cause Of The Recovery Made And To 
Be Made By The 8, 440 Veterans 
The District Court found that "but for" the services rendered for the 
veterans in Plesha, Hormel and these class suits, and before Congress, 
H.R. 9369 would not have been introduced in Congress and would not have 


been enacted as P.'L. 85-586, and none of the veterans would have received 


refunds of the amounts collected from them under a mistake of law, or any 
interest thereon (J.A. 144, 154; Finding of Fact No. 23). Appellants 
admit that “in a historical sense, Plesha was a necessary condition pre- 
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cedent to the payment of the refunds to the 8, 400 veterans." To that ex- 
tent, they concede that the District Court's “but for" rule was satisfied. 
However, in almost the same breath, they claim that the refunds were 
not produced by any or all of the aformentioned services for which com- 
pensation has been awarded, because P.L. 85-586 was enacted "entirely 
apart from the instant suits" as a result of the ''*independent' acts of the 
Veterans Administration and the Congress." This claim overlooks the 
facts that (1) the judgments entered herein direct appellants to. make 
refunds immediately to several thousand of the veterans and do not require 
them to make claims for the refunds, as required by P.L. 85-586; (2) the 
judgments were entered “entirely apart from" ‘and “entirely independently 
of’ P,L. 85-586; and (3) these two facts cannot be changed if appellants 
elect to satisfy the judgments from the fund created by that statute. Apart 
from these facts, appellants' claim is without merit, as we shall now dem- 
onstrate. 

In essence, the appellants’ claim is that Finding No. 23, as well as 
the allowance of attorneys' fees based thereon, must be set aside, because 
the professional services for which the allowance was made were not the 
proximate cause of the recovery by the veterans, since the acts of the V.A. 
and Congress constituted an efficient intervening cause. Proximate and 
intervening cause are questions of fact for the trier of fact except in cases 
where the facts are susceptible of only one inference. Milwaukee & S.P. 
R. Co. v. Kellogg, 94 U.S. 469. Thus these issues are property made 
the subject of findings of fact, which are subject to Rule 52 (a) of the Fed- 
eral Rules of Civil Procedure. Deputy v. Du Pont, 308 U.S. 488, 497; 

38 Am. Jur. 1056-1061; 53 Am. Jur. 201-203; 3 Am. Jur. 464- -471, By 
Rule 52(a), the trial court's findings of fact may not be set aside unless 
"clearly erroneous". "A finding is ‘clearly erroneous' when although 
there is evidence to support it, the reviewing court on the entire evidence 
is left with the definite and firm conviction that a mistake has been com- 
mitted." United States v. Oregon Medical Society, 343 U.S. 326, 339. 
Otherwise the reviewing court is bound by the finding. Obviously, then, 


an examination of the record is necessary in order to determine whether 


Finding 23 is "clearly erroneous". 
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In November, 1955, when Plesha was before the Court of Appeals, 
Government officials refused to stipulate that the final judgment in the 
case would be applicable to all other veterans similarly situated and 
threatened to plead the statute of limitations against all of them who did 
not file timely suits (J.A. 68, 90). The applicable six-year statute was 
about to run against the thousands of veterans similarly situated to the 
veterans who were parties to Plesha and Hormel (J.A. 25, 28, 30, 58, 
122). Therefore, these class actions were instituted to preserve their 
legal right to recover the special dividends and interest thereon (J.A. 68, 
90). Inthe circumstances, it is shameful for the appellants to suggest, 
upon the authority of Walsh v. National Savings and Trust Co., supra, 
that the class suits were instituted "in bad faith" and, therefore, do not 
support the allowance of attorneys’ fees. 


After their victory in the Court of Appeals, the three veterans in 
Plesha, not wanting to win for themselves alone, filed a Memorandum of 
Non-Opposition to the Government's petition for certiorari urging therein 
that the petition be granted and the issues determined. After the petition 
was granted, Government officials stipulated that Hormel, then being ap- 
pealed by the Government, would be governed by the Supreme Court's deci- 
sion in Plesha, (J.A. 42, 58, 90), but they did not stipulate that said deci- 
sion would govern the claims of all similarly situated veterans. 


Despite the fact that Government officials asked Congress for an ap- 
propriation in July, 1957, and sponsored H.R. 9369 in August, 1957, they 
made no concessions in the pending litigation. On August 21, 1957, the 
defendants in Emmet filed separate answers to 7 petitions in intervention, 
wherein they adopted the answer previously filed to Emmet's complaint 
and Moses’ and Van Valkenburgh's petitions in intervention and thus con- 


tinued, in the face of the Supreme Court's decision in Plesha, to maintain 


that the plaintiff and the nine intervenors were indebted to the United States 


for the payments made on their behalf under Article IV of the Relief Act of 
1940 (J.A. 47-67). 
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On August 28, 1957, Judge Curran heard oralarguments on plain- 
tiffts motion for summary judgment in Emmet (J.A. 4, 47) and stated 
from the bench that after further consideration he expected to grant the 
motion. While Judge Curran had the motion under advisement, the de- 
fendants obtained leave, in an ex parte. proceeding before Judge Sirica, 
to file an Amended Answer to the compiaint and all petitions in interven- 
tion (J.A. 4), in which they pleaded as a defense the fact that the Admin- 
istrator was attempting to secure legislation which would make the Plesha 
decision applicable to all similarly situated veterans (J.A. 78), The pur- 
pose of this maneuvering was not hard to discern: stall the litigation, 
hold off judgment, get authority to pay before the questions of interest 
and fees could be judicially determined. With the money gone the attor- 
neys could sing for their fees and they probably would be too discouraged 
to pursue the interest question. ! 


In July and August 1957, Government officials tried another tack. 
Before Deering and Mabbutt were transferged to this jurisdiction, the 
United States "offered to agree to the entry of judgment * * * for the 
principal amount claimed by plaintiff(s), without interest, with no provi- 
sion to be made in the proposed judgment for members of the class. This 
offer was rejected." (J.A. 102, 104). In other words, Government offi- 
cials attempted to induce those plaintiffs to abandon the class they rep- 
resent, and to abandon the interest question altogether. : 


After that attempt failed, a letter of March 5, 1958 from the Comp- 
troller General to the Attorney General recorded that in a letter of Janu- 
ary 22, 1958: 


"The Assistant Attorney General, Civil Division, calls attention 
to the case of Emmet v. Higley, et al. (Civil Action No. 5658-55) 
pending in the United States District Court for the District of | 
Columbia, a mandamus proceeding to compel payment into court 
of the amounts withheld from veterans on account of the purported 
indebtedness. He states that the purpose of that action in which 
numerous veterans have intervened is to recover costs, interest, 
and attorney's fees, that the complexion of the case daily be-' 
comes more serious in view of the increasing impatience of the 
courts to anything that might be considered administrative hair- 
splitting which prevents substantial justice being done and because 
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fully a year has gone by without the Government's compliance 
with the Plesha decision of the Supreme Court." (J. A. 116; 
S. Rept. No. 1862, 85th Cong., 2d Sess., p. 8) 


In a letter of March 5, 1958 from the Comptroller General to the 
Chairman, Committee on Veterans Affairs, House of Representatives, 
it is stated: 


"We therefore recommend favorable consideration of the bill 
and wish to suggest that its prompt passage would obviate the 
necessity for the filing of suits by the veterans and, where no 
technical defenses are available, the almost certain entering 
of judgments against the United States with additional expense 
both to the veteran and the United States." (S. Rept. No. 1862, 
85th Cong., 2d Sess., p. 7) 


In reporting H.R. 9369 to the House, its Committee on Veterans’ 
Affairs stated: 


"The net result of the enactment of the bill is to provide for 
expeditious administrative payment of what might be regarded 
as 2 windfall for the 8,440 potential claimants indicated in the 
report of the Veterans' Administration. However, any delay 
can only mean further litigation on this subject and since the 
principle has already been decided by the Supreme Court, no 
matter how long the delay the ultimate result would be pay- 
ment * * *’, (H. Rept. No. 1491, 85th Cong., 2d Sess., p.2) 


Finally, in reporting H.R. 9369 to the Senate, its Committee on 
Labor and Public Welfare stated: 


"The practical effect of this bill is to provide for expeditious 
administrative payment of refunds to the more than 8, 000 
potential claimants. Any delay in making administrative set- 
tlement can only mean further litigation and expense to the 
Government as well as to the veteran claimants. Since the 
principle entitling veterans to refunds has already been 
established by the Supreme Court of the United States, the 
claims for refunds cannot generally be successfully defended 
by the Government. For these reasons, a practicable dis- 
position of the claims for refunds, as well as the best in- 
terest of all parties, requires prompt payments through admin= : 
istrative action as provided by this bill." (S. Rept. No. 1862, 
85th Cong., 2d Sess., p. 3) 


It is important to note again that thousands of veterans would not 


have received the refunds of the principal amounts to which they were en- 
titled, if appellees’ counsel had not persuaded the Committee on Labor 
and Public Welfare of the Senate to include in its Report on H.R. 9369 a 
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directive to the V. A. to notify each of the veterans of his right to file 


application (pp. 8, 22, supra). 


To support their argument of "an efficient intervening cause" ap- 
pellants attempt to prove that P.L, 85-586 was not enacted under the 
pressures generated by these class actions by claiming that "Congress 
and the Veterans Administration were unequivocally told that the Govern- 
ment had a good defense on the basis of the Statute of Limitations which 
could be waived only by legislation," and "We believe that this advice 
was correct." This not only challenges the validity of Finding 23, but 
also flies in the face of the District Court's finding that "but for the insti- 
tution of the several class actions * * * the rights of all similarly sit- 
uated veterans, who were not named plaintiffs or intervenors [in Plesha, 
Hormel or these class actions], to recover at law the amounts collected 
from them by set-off * * * would have been barred by the Statute of 
Limitations * * *", (Finding of Fact No. 22, J.A. 153). Therefore, ap- 
pellees have searched the Senate and House reports upon which appellants 
rely for this claim, in an effort to find the alleged “unequivocal advice,“ 
but their search has been in vain. In any event, if the alleged "unequivocal 
advice" was given, the portions of the House and Senate reports quoted 
above make it very clear that neither Congress, nor the Veterans Admin- 
istration, nor the Assistant Attorney General, Civil Division, "got the 
message"; to the contrary, they all believed that these class actions did 
protect the members of the class against the bar of limitation; and that 
they actually did afford such protection is demonstrated in Point Il, D 
and E, infra. 


In a further effort to prove that P.L. 85-586 would have been enacted 
even if these class actions had not been prosecuted, appellants offer the 
fact that that statute authorize refunds to veterans who were not protected 
by Plesha, Hormel or these class suits and against whom technical defen- 
ses, other than the statute of limitations, were available. This fact does 
not prove that the same generosity would have been afforded to all 8, 440 
veterans, if several thousand of them had not been protected by the class 
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suits. Why, then, did the V.A. and Congress go further than the class 
suits forced them to go? The answer seems clear enough: By repaying 
veterans from whom collections had been made by demand, threat of suit, 
or judgments, the V. A. and Congress could avoid the complaints and 
political pressures that would otherwise come from those denied relief. 
Furthermore, elemental fairness demanded that they be given the same 
treatment that the V. A. and Congress had been forced to offer to those 
who were protected by the class suits. 


In the light of the foregoing, were the acts of the V. A. and Con- 
gress bringing P. L. 85-586 into being such an efficient intervening cause 
as would justify this Court in setting aside Finding 23 as "clearly errone- 
ous"? Does the examination of all the evidence leave this Court with the 
definite and firm conviction that a mistake has been committed? Appel- 
lees submit that the answer should be an emphatic "No". Indeed, when 
the legislative history of H.R. 9369 is compared with the legislative 
history pertaining to 50 Stat. 874, 43 U.S.C.A. 1181a et seq., as set 
forth in Lafferty v. Humphrey, 101 U.S. App. D.C. 222, 248 F. 2d 82, 
it is evident that appellants’ statement that "the prosecution of the instant 
class suits, and related services by counsel, were of no benefit to veterans 
not parties here and do not support an award of fees against such veterans" 
is, in the words of Judge Prettyman, "little more than a play on words". 


Thomas v. Peyser, 73 U.S. App. D.C. 155, 118 F. 2d 369, and 
the cases cited on page 27 of appellants’ brief to support their efficient 
intervening cause argument are inapposite. Only one of the cases involved 
a government official whose action brought a fund into existence and into 
court; and in that case, as in all the others, the fund had been brought into 
existence and into court long before the services were performed for which 
attorneys’ fees were claimed against the fund. None of the cases involved 
a representative proceeding in which one party had brought (or even as- 


sisted in bringing) a fund into being and into court not only for his own 
benefit but also for the benefit of others. Appellants also cite State ex 
rel Ebke v. Board of Educational Lands and Funds, 159 Neb. 79, 65 N.W. 
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2d 392. But that case demonstrates the differences between the acts of 
the Nebraska officials and the acts of the federal officials here and es- 
tablishes that the acts of the former were the efficient intervening cause 
which created the State fund, while the acts of the latter did not constitute 
an efficient intervening cause which produced the fund created for the 


veterans. 


Actually, the acts of the V. A. and Congress which brought P. L. 
85-586 into being have a striking resemblance to the acts of the federal 


officials involved in United States v. Equitable Trust Co., supra. In that 


case, the Secretary of the Interior authorized an illegal transfer of trust 
funds; refused to take steps to set aside the transfer, even after the At- 
torney General had advised him of its invalidity; and opposed the suit 
brought to recover the trust funds. Only after that suit had been in 
progress for over a year and recovery of the trust funds appeared inevita- 
ble did the United States intervene and assist in the prosecution of the 
cause to a successful conclusion. It is submitted that the acts of the fed- 
eral officials involved in the cases at bar were no more the efficient in- 
tervening cause of the recovery of the trust funds than were the acts of 
the federal officials involved in Equitable Trust Co. 


D. Hybrid Class Actions, Insofar As They Affect 
Specific Property, Are ResJudicata Upon Mem- 
bers Of The Class. Therefore, Attorneys’ Fees 
To Be Deducted From The Specific Property, 
Without Notice To The Class, Are Valid 
Appellants mislead this Court by alleging that appellees’ counsel 
impliedly conceded in the motion for summary judgment filed in Emmet, 
that the cases at bar were spurious class actions. Contrary to appellants’ 
allegation, the motion did not limit the request for refund to those veter~- 
ans who intervened within a designated period, after notification, but 
demanded judgment "directing the defendants to make payments to the 
plaintiffs, intervenors, and all other similarly situated veterans of the 
amounts due them as alleged in the complaint" (J.A. 47). And 2 pages 
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of Plaintiff's Reply to Defendants’ Opposition to Plaintiff's Motion for 
Judgment consisted of argument that Emmet was a hybrid class action 
(R. Vol. 2, C.A. 5658-55). 


The Trial Judge found that these class actions were “hybrid under 
Rule 23(a)(2) F.R.C.P. (J.A. 143, 157). The appellants contend that 
they were not "hybrid" class actions satisfying the provisions of Rule 
23(a)(2), because they could not and did not affect "specific property". 
However, they do not deny that a "hybrid" class action satisfying the Rule 
is conclusive upon all parties and privies to the proceeding, andupon all 
claims whether presented in the proceeding or not, insofar as they do or 
may affect specific property; and, therefore, that the commencement of 
a “hybrid™ class action tolls the applicable statute of limitations for mem- 
bers of the class. 3 Moore, Federal Practice, Sec. 23.11 (4) and (5), 
pp. 3468-3472; Sec. 23.12, p. 3476. As we shall now demonstrate, 
these actions were "hybrid" class actions which cauld and did affect 
"specific property” by preserving or restoring two distinguishable funds 
and, therefore, professional services rendered therein constitute a valid 
pasis for the allowance of attorneys’ fees directly from the specific prop- 
erty involved and without notice to members of the class. 


Appellants assert that the special dividends belonging to the vet- 
erans lost their “specific property" character, that is, were no longer 
identifiable trust funds, as a result of being withdrawn from the N.S.L.I. 
(Trust) Fund and merged in the Soldiers and Sailors Civil Relief Revolv- 
ing Fund with monies belonging to the United States. Implicit in this as- 
sertion is the admission that so long as the dividends were in the (Trust) 
Fund, they were “specific property" and that the cases at bar would have 
been "hybrid" class actions if they had been brought to recover the divi- 
dends from said (Trust) Fund. The admission is properly made, for 
York v. Guaranty Trust Co. of New York, supra, held that Marsh v. 
United States, supra, was a class suit of the character now described in 
Rule 23(a)({2). 


Thus, it becomes evident that appellants are claiming that trustees 


holding trust funds in constructive trust, as a result of the illegal diver- 
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sion of the funds from an express trust, can raise jurisdictional barriers 
to the maintenance of a "hybrid" class action brought to recover the funds, 
by merging them with money belonging to the trustees or others. The 
same shameful claim was rejected in Dickinson v. Burnham, 197 F. 2d 
973, 978. From that case it is evident that, in legal contemplation, the 
dividends have been in the (Trust) Fund from the dates they were wrong - 
fully removed therefrom, because the trustees had a legal obligation to 
refund them to the beneficiaries. Since the judgments herein compelled 
the performance of that legal obligation, it is useless for appellants to 
contend that, even if these class actions were the proximate cause of the 
payments of the dividends to the veterans entitled thereto, there was no 


fund preserved from which attorneys" fees could be awarded. 


Even if, in legal contemplation, the special dividends have not been 


in the (Trust) Fund since the inception of this litigation, appellants' argu- 
ment establishes that, in legal contemplation, they were "restored" there- 
to by the Supreme Court's decision in Plesha. Appellants insist that as a 
result of Plesha the money misappropriated from the(Trust) Fund resumed 
its character as “special dividends" so as to be subject again to the anti- 
attachment and anti-assignment provisions pertaining to veterans’ benefits. 
It follows that the money also resumed its "specific property" character- 
istic at the same time. Therefore, even if the cases at bar were “spuri- 
ous" class actions at their inception, Plesha wrought a change in their 
character and they became "hybrid" class actions. Pennsylvania Co. for 
Insurances, etc. v. Deckert, 123 F. 2d 979 teaches that while a class 
action is pending, it may change in character from "spurious" to "hybrid". 
Appellants point out that when Congress reduced the Civil Relief 
Revolving Fund by $1,000,000 in 1953 and $500, 000 in 1955 and covered 
those amounts into the surplus of the Treasury (J.A. 83, 84, 130) an Act 
of Congress became a prerequisite to the withdrawal of that money from 
the Treasury. From this fact, they erroneously conclude that these class 
actions could not possibly affect "specific property", by preserving or 
restoring another fund, distinguishable from the N.S.L.I, (Trust) Fund. 
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Even if it is assumed for the sake of argument that when the $1, 500, 000 
was transferred from the Civil Relief Fund into the surplus of the Treasury 
there were no Acts of Congress directing the payment of the special divi- 
dends and disability compensation to the veterans entitled thereto, never- 
theless Emmet could and did affect "specific property." The facts leading 
to this conclusion are that, when the complaint in Plesha was filed in 1950, 
all of the $1,642,000 taken from 8, 440 veterans, including $962,000 in 
special dividends and $64,000 in disability compensation tortiously taken 
from several thousand of them, were in the Soldiers' and Sailors' Civil 
Relief Fund (J.A. 83, 114); that from December 1955, when Emmet was 
instituted, to August 1, 1958, when P.L. 85-586 was approved by the 
President, there was $446,000 in said Fund (J.A. 84, 130); that pursuant 
to P.L. 85-586, $1, 300,000 was restored to the Fund to enable the Ad- 
ministrator to refund the $1,642,000 to the veterans (S. Rept. No. 1862, 
85th Cong. 2dSess., p. 1); that except for $648,000 paid to the veterans 
under the provisions of P.L. 85-586 as restricted by the District Court's 
preliminary injunction of August 15, 1958, the Fund remained intact from 
August 1, 1958, to October 20, 1958, when these cases were reached for 
trial (J.A. 93, 94; Government's Exhibit No. 2; Tr. 220-222); and that 
throughout the entire period from 1950 to October 20, 1958, the Fund was 
‘with the Treasury Department" but the withdrawals therefrom were under 
the exclusive control of the Administrator (J.A. 113-115). The money in 
this Fund was not “in the Treasury", but "out of the Treasury" (S. Rept. 
No. 1862, 85th Cong. 2d Sess., p. 11) and was not subject to withdrawal 
only by an Act of Congress. Furthermore, the United States had no pro- 
prietary or possessory rights in the special dividends or disability com- 
pensation. In these circumstances the District Court has the power to 
"impress an equitable lien on the money and order its return to equitable 
owners” in a class suit. Thompson v. Deal, 67 App. D.C. 327, 92 F. 2d 
478; Robinson v. Deal, 79 U.S. App. D.C. 241,145 F. 2d 382. This is 
precisely the relief demanded in the complaint in Emmet (J.A. 18). From 


this it is a necessary consequence that attorneys having an equitable right 
in the fund as against those for whom it has been preserved may have relief 
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through a mandatory writ of injunction against the Government iofficials in 


possession and control thereof. Houston v. Ormes, supra. 


Thompson establishes that in analogous circumstances, a few ben- 


eficiaries of a trust whose several rights therein totaled $8,500, could 
maintain a class action on their own behalf and on behalf of 100,000 other 
beneficiaries who had not intervened prior to trial and whose collective 
interest in the trust fund totaled $3,500,000, but whose individual interests 
varied in amount and arose out of separate transactions. If Thompson was 
was a true" class action, as the Court stated it was in Knowles v. War 
Damage Corp., 83 U.S. App. D.C. 388, 171 F. 2d 15, it follows that 
Emmet must at least be "hybrid" class actions affecting "specific prop- 
erty."" Even if there were no Acts of Congress authorizing the withdrawal 
of the special dividends and disability compensation from the Treasury, at 
the time Emmet was commenced it could have affected "specific property" 
having a value of $446,000, but at the time it was reached for trial it could 
and did affect "specific property" having a value of $1, 642, 000. 


Furthermore, from January, 1950, when defendants in Emmet com- 
menced the unlawful offsets of the special dividends and disability com - 
pensation, to the date of the Emmet trial, there were Acts of Congress 
which authorized the payment of the special dividends and disability com - 
pensation from money “in the Treasury" and imposed a ministerial duty 
upon said defendants to pay the same to the plaintiff, intervenors and 
similarly situated veterans in that class action. With respect to the div- 
idends see 38 U.S.C.A. (1952 ed.) 804, 805(a) and (b), and 805a, now 
codified as 38 U.S.C. 719, 720, and 786. The text of 805 (a) and (b) are 
on pages 46 and 47 of the appendix to appellants' brief, For the text of 804 
and 805a see page A-1 of the appendix to appellees’ brief. With respect 
to the disability compensation see 38 U.S.C.A. (1952 ed.) 700 and 701, 
now codified as 38 U.S.C. 310, and Public Law 759, c. 896, 81st Cong. 
2d Sess., 64 Stat., and Public Law 45, c. 121, 82nd Cong., 1st Sess., 
65 Stat. the text of which are set forth in the appendix to this brief, page 
A-2. 
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Since the Administrator awarded $962, 000 in special dividends and 


$64,000 in disability compensation to the veterans represented in Emmet, 


and denied payment thereof because he claimed they were indebted to the 
United States on account of payments made on their behalf under Article 
IV of the Relief Act of 1940 (J.A. 8, 9, 25, 26, 97, 111, 114), and since 
the refusal to make the payment from money "in the Treasury" was be- 
yond the lawful authority of the defendants in Emmet, and in violation of 
the statutes which specifically directed payment to the veterans (J.A. 97, 
98), the District Court had the power to issue a writ of mandamus direct- 
ing said defendants to make payment of said "specific property." See 
Judge Prettyman's concurring opinion in West Coast Exploration Co. v. 
McKay, Secretary of the Interior, supra. 


E. A Spurious Class Action Tolls The Statute Of 
Limitations for Members Of The Class Who Have 
Not Intervened Prior To Trial. This, Too, 


Authorizes Allowance Of Attorneys’ Fees __ 

If the cases at bar were "spurious" rather than “hybrid” class 
actions, nevertheless, they tolled the statute of limitations for those 
similarly situated who have not intervened. If their intervention is es- 
sential, the cases can be remanded to the District Court which can enter 
an order to bring in all members of the class. 


In the District Court, the defendants insisted that the cases at bar 
“were at most spurious class actions.". As appellants, they are willing 
to concede that these cases were spurious class suits under Rule 23 (a)(3), 
F. R. C. P., but to this concession they add the new contention that, a 
spurious class action does not toll the statute of limitations for any mem- 
ber of the class who does not intervene prior to trial. On the basis of the 
new contention, appellants claim that the applicable statute of limitations 
ran against several thousand veterans, similarly situated to plaintiff, who 
did not intervene; that, therefore, the instant class actions did not benefit 
said veterans; and; accordingly, that the services rendered therein by ap- 
pellees' counsel do not provide a valid basis for an award of attorneys' fees 
against them. 


41 

In making this new contention appellants disclose that they misled 
Judge Keech with respect to their position as to whether a spurious class 
action tolls the statute of limitations for members of the class who do not 
intervene prior to trial. In Emmet, written interrogatories addressed to 
the Administrator asked for the name and address of each veteran from 
whom special dividends and disability compensation had been withheld to 
reimburse the United States for the payment of commercial life insurance 
premiums under Article IV of the Relief Act af..1940.. Judge-Keech granted 
defendants’ motion to strike said interrogatories upon the written repre~- 
sentation that: : 


"The information sought to be elicited by the interroga- 
tories filed herein should not be supplied to plaintiffs 
until and only in the event that the issues raised in this 
action are decided favorably to plaintiffs." (R. Vol.1, 
C.A. 5658-55). 

Having prevented notification to similarly situated veterans to in- 
tervene in Emmet prior to trial, appellants should not be heard to allege 
that the statute of limiations ran against the members of the class who did 
not intervene. This is true because a District Court must determine 
whether to permit the maintenance of a spurious class action upon the 
merits of each case and one of the important legal principles governing 
the Court's determination is whether the refusal to do so would, by reason 
of the applicable statute of limiations, bar the members of the class from 
thereafter asserting their legal rights. Hale v. Allison, 188 U.S. 56; 
Yuba Consolidated Coal Fields v. Kilkearny, 206 F. 2d 884; Rank v. 
Krug, Secretary of the Interior, 90 F. Supp. 773. It is of the utmost im- 
portance to recognize that if the cases at bar were spurious class actions 
which did not toll the statute of limitations for the similarly situated vet- 
erans who did not intervene, the legal right of said veterans to an im- 
mediate refund of the special dividends and disability compensation illegal- 
ly withheld from them and to interest on the dividends is forever barred. 
The Act of June 25, 1948, c. 646, 62 Stat. 971, as amended, 28 U.S.C.A. 
2401(a); Finn v. United States, 123 U.S. 227, and United States v. 


ee OO 


Seminole Nation, 299 U.S. 417; Tyer v. Hines Administrator of Veterans 
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Affairs, 73 App. D.C. 196, 117 F. 2d 782. 


Athas v. Day, 161 F. Supp. 916, and the cases cited on page 28 of 
appellants’ brief do not support their new contention. None of those cases 
discusses, even by way of dicta, the question whether a spurious class 
action tolls the applicable statute of limiations for members of the dass 
who do not intervene prior to trial. But, York v. Guaranty Trust Co., 
supra, held: 


“Before the new Rules, that question seems not to have 
been considered as to suits of the kind now described 
in 23(a)(3), but it was several times answered in favor 
of intervenors in class suits of the character now de- 
scribed in 23(a)(1) and (2). Richmond v. Irons, 121 
U.S. 27, 54, 7S. Ct. 788, 30 L. Ed. 864; Marsh v. 
United States, 4 Cir., 97 F. 2d 327, 330; * * * We 
agree with Deckert v. Independence Shares Corp., 
D.C. 39 F. Supp. 592, 597 -- seemingly the only case 
discussing the problem, and one which is cited and 
quoted with apparent approval in 2 Moore, Federal 
Practice, 1942 Supplement, p. 99 -- that Rule 23 (a) 
makes no differentiation, for purposes of limitations 
(and therefore of laches), between class suits under 
(1), (2) and (3). * * * Since, in a class suit under 
clause (3), 2 judgment will not be res judicata for or 
against those of the class who do not intervene, we 
suggest that if, after trial, the court finds against the 
defendant, appropriate steps be taken to notify all 
such noteholders to intervene (if they have not thereto- 
fore done so), judgment to be entered in favor only of 
those who do so within a reasonable time. Those who 
do intervene will be no more barred by lapse of time 
than is the plaintiff, unless defendant can prove special 


facts affecting them." (Emphasis added) 
Appellants claim that 3 Moore, Federal Practice, Sec. 23.12 p. 
3476, expresses "doubt that spurious class suits have the effect of tolling 
the statute of limitations for absent members of the class." Actually, 
Moore is there discussing when the right of members of a class to inter- 


vene should be cut off in a spurious class action and expresses disagree- 


ment with that part of the York decision emphas ized above. He contends 


that, if the decision in a spurious class action is not res judicata for or 
against those not parties, the action should toll the statute of limitations 
only for the members of the class who have intervened well in advance of 
trial. However, Marsh v. United States, supra, establishes that Moore's 
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views on this subject cannot be applied to the cases at bar. In Marsh, 
beneficiaries of a War Risk Insurance policy, whose independent suits 
thereon were barred by the statute of limitations, were permitted to in- 
tervene during the trial of the action which the administrator of the in- 
sured had instituted 17 months prior to trial. Furthermore, the decision 
in Marsh was based upon 38 U.S.C.A. 445 which has been made appli- 
cable to suits on N.S.L.I. contracts (38 U.S.C. 784(a)). That section 
of the World War Veterans' Act, after providing that in the event of dis- 
agreement as to a claim under a contract of insurance suit may be brought 
against the United States, goes on to provide: 
" * * * All persons having or claiming to have an in- 

terest in such insurance may be made parties to such 

suit, and such as are not inhabitants of or found within 

the district in which suit is brought may be brought in 

by order of the Court to be served personally or by 

publication or any such other reasonab-e manner as 

the court may direct." 
Section 445 does not limit the time within which the District Court may 
allow persons having an interest in such insurance to make themselves 
parties to a suit thereon by voluntary intervention. Since the liberal in- 
terpretation to which the Court in Marsh found the statute justly entitled 
enables a District Court to permit interested persons to intervene during 
trial, it follows that the District Court could have permitted similarly 
situated veterans to intervene voluntarily in these class actions even after 
the trial. 


Moreover, Moore does not contend that a spurious class action 
should toll the statute of limitations only for those members of the class 
who have intervened prior to trial, if the decision therein is res judicata 
for or against those not present. In this connection, Dickinson v. Burnham, 


supra, notes that some authorities conclude that in a spurious class action 


the rights of those not present are not bindingly adjudicated, and then con- 


tinues: 


"It should be stated that these views are not every- 
where accepted in full or to the extent thus stated. 
Specifically there has been strong support, notably by 
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leading text writers, for the view that where adequate 
steps to notify and bring in all those in interest have 
been taken - as here - the judgment even in the third 
group may havea more decisive and binding effect. 
The emphasis is thus shifted from the nature of the 
right to the due process accorded in the individual 
case. This is urged as being both within constitu- 
tional principles and as necessary and desirable to 
add vitality and effectiveness to the class-suit device." 
{Citing authorities] 


Read in the light of Dickinson, section 445 expressly provides the manner 


in which the District Court may give adequate notice of these proceedings 


to the similarly situated veterans and thus make its judgments res judicata 


for or against each of them, even though some or all may, after receipt of 
said notice, fail to intervene. Therefore, even if the cases at bar were 
spurious class actions and, accordingly, the judgments entered herein 
are not res judicata for or against members of the class, because of the 
failure to bring them in by appropriate court order issued prior to the 
entry of judgment, that formality may be accomplished by remanding the 
cases to the District Court with appropriate instructions. 


pang 


The Deductions Of Attorneys’ Fees Is 
Authorized By Statute 

Deduction of attorneys’ fees from dividends recovered for the vet- 
erans is authorized by 38 U.S.C.A. (1952 ed.) 445 and 551, and said de- 
duction from dividends, disability compensation and other benefits is not 
prohibited by section 454a. Appellants contend otherwise in Point II of 
their brief and in so doing fully expose their true colors. There they 
concede that if “equity and justice” support the allowance of attorneys’ 
fees, they are determined to defeat “equity and justice” with technicalities 
of the law. However, as appellants should have known, when "equity and 
justice" support one result, the technicalities of the law seldom, if ever, 
compel a contrary result. 
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Section 551 makes it mandatory for the District Court, as part of 


its judgment for the recovery of N.S.L.1I. to allow reasonable fees "for 
the attorneys of the successful party or parties,"" not to exceed 10% of 
the amount recovered. By the authorities cited in the first full paragraph 
on page 33 of their brief, appellants establish that if no judgment is 
entered in a suit for N.S.L.I., there is no "successful party" and the 
District Court is without power to award attorneys’ fees, even if settle- 
ment of the claim results from the attorneys' efforts in the litigation. 
Appellants then assert that the same strictness of construction requires 
this Court to hold that the term “successful party or parties" does not 
include the similarly situated veterans who did not intervene in these 
class actions. This adds up to the contention that, in a suit for N.S.L.I. 
a District Court has the power to award attorneys’ fees only against 
amounts recovered by persons who submit themselves to the jurisdiction 
of the Court or who are personally served with process withinthe district 
in which the suit is brought. Appellants are in error. The plain language 
of section 445, quoted herein, p. 43 , supra, authorizes the District 
Court to"bring in" all persons who are not inhabitants of or to be found 
within the district in which the suit is pending, but who have an interest 
in the insurance at issue. The power of the District Court is broader 
under section 445, than it is under Rule 19(b) F.R.C.P., for under that 
Rule the District Court may join only persons who “are subject to the 
jurisdiction of the court as to both service of process and venue." cf. 

De Motts v. United States, 101 F. Supp. 770, 774. Therefore, by an ap- 
propriate order issued prior to the entry of final judgments the District 
Court could have made the non-intervening members of the class "suc- 
cessful parties" to the suits at bar. Furthermore, if the cases at bar 
were hybrid class actions, it is not necessary to have the non-intervening 
members of the class "brought in” by order of the Court in order to make 
them “successful parties", for they were made "successful parties" by 
the judgments. In Clackamas County, Oregon v. McKay, Secretary of 
the Interior, supra, page 126, footnote 1, this Court ordered the District 
Court to enter judgment compelling payment to seventeen counties who 
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were represented in that class action, but who had not intervened. More- 
over, if the cases at bar are spurious class actions, and the allowance of 
attorneys’ fees is not valid against the non-intervening members of the 
class unless they are "brought in" by court order and thus made "success- 
ful parties," this formality can be complied with by vacating the final judg- 
ments, and remanding the cases to the District Court with appropriate 
instructions. 


The appellants also contend that the "trust fund recovery" doctrine 


of Sprague v. Ticonic National Bank, supra, and United States v. Equi- 


table Trust Co., supra, does not support the award of attorneys’ fees 
herein, because there is a statutory prohibition against the application of 
that doctrine to the cases at bar. First, that statutory prohibition is said 
to be the anti-assignment provision of section 454a, which appellants in- 
sist is analagous to and must be construed in the same manner as the anti- 
assignment provision contained in 31 U.S.C.A. 203. Appellants" position 
is untenable, having been demolished by Folsom, Secretary of Health, etc. 
v. McDonald, 237 F. 2d 380. Therein the Court applied the "trust fund 
recovery" doctrine, in affirming an award of attorneys’ fees against the 
recovery of social security benefits for an infant, and in so doing stated: 
nx * * Jt is further argued that to permit the allowance 

of fees of counsel would amount to an assignment of a 

portion of a claim against the government in violation 

of the assignment statute; but it is perfectly clear that 

no assignment results from the determination by’ the 

court of the rights of an attorney in a recovery on ac- 

count of services rendered. Houston v. Ormes, 252 

U.S. 469, 473-474 * * *" 

Second, appellants contend that the anti-attachment provisions of 
section 454a precludes the application of the "trust fund recovery" doc- 
trine to the cases at bar. Specifically, they say that in providing that vet- 
erans' benefits "shall be exempt from the claims of creditors, and shall 
not be liable to attachment, levy, or seizure by or under any legal or 
equitable process whatever either before or after receipt by the veteran," 


Congress prevented diminution for any purpose of amounts due veterans 
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and, consequently, a court award of attorneys' fees based upon the "trust 
fund recovery" doctrine cannot constitute an implied exception to the anti- 
attachment provision. This position of appellants is likewise untenable. 
Voelkel v. Tohulka, 236 Ind. 588, 141 N.E. 2d 344, cert. den, 355 U. s. 
891 (1957), held that in section 454a, "The. words. ‘equitable process what- 
ever' is limited to the processes brought by creditors. The question 
is thus raised as to meaning of the term "creditors" as used in Section 
454a. District of Columbia v. Reilly, 102 U.S. App. D. C. 9, 249 F. 2d 
540, holds that the District is a "creditor", when it brings suit against a 
veterans' committee to require him to use money derived solely from 
veterans benefits to reimburse it for payments made to St. Elizabeth's 
Hospital for the veteran's care, prior to the committee's appointment. 
However, In re Guardianship of Bemoski, 3 Wis. 2d 133, 88 N.W. 2d 133 
(1958), followed a number of well reasoned opinion by the courts of other 
states in holding that Congress did not intend by section 454a to classify 
as "creditors" States which have provided support in mental institutions 
for incompetent veterans, hence the anti-attachment provision does not 
apply to a claim of a State for reimbursement, from benefit payments 
received by a veteran and on deposit in a guardianship account in a bank, 
for support furnished, after the appointment of the guardian, to an in- 
competent veteran in the State's mental institution. 


In rendering its decision in Bemoski, the Wisconsin Supreme Court 


relied upon In re Flanagan, 31 F. Supp. 402 (D.C. D.C.),and Schlaefer v. 


Schlaefer, 71 App. D.C. 350, 112 F. 24177. In Schlaefer, this Court 


held that a District of Columbia statute providing that disability life in- 
surance shall not: 


" * * & be liable to execution, attachment, garnishment, 
or other process, or be seized, taken, appropriated, or » 
applied by any legal or equitable process or operation 
of law, to pay any debt or liability of such insured per- 


son whether such debt or liability was incurred before 
or after the commencement of such disability * * *" 
[Emphasis supplied] 


was not applicable to a claim of a divorced wife for orn alimony 
against the insured former husband. The District Court found that 
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Schiaefer controlled Flanagan and held that section 454a does not exempt 


disability payments in the hands of a committee of an insane veteran from 
enforcement of a divorce decree for past due alimony. Both the Schlaefer 
and Flanagan decision rests upon the conclusion that the obligation on which 
the former wife's claim was based was not a "debt" or a "liability" in the 
ordinary usages of those terms, but was a higher obligation, and the Dis- 
trict Court added that it was not "a debt but represents the judgment of the 
court as to the manner in which the husband shall be required to perform 
his marital and public duty." 


This raises the question whether the District Court's award of at- 
torneys’ fees based upon the "trust fund recovery" doctrine results in an 
attachment of veterans’ benefits prohibited by section 454a, or whether it 
is an obligation of a higher order, a judgment of the court as to the man- 
ner in which the veterans shall be required to perform their public duty and, 
therefore, an implied exception to the prohibitions of section 454a. This 
question is answered by United States v. Equitable Trust Co., supra, in 
which the United States acknowledged that the "trust fund recovery" doc- 
trine normally would support the allowance of attorneys’ fees made therein, 
put contended that the doctrine was not applicable because of statutory and 
regulatory restrictions which prohibited the alienation of the trust without 
the approval of the Secretary of the Interior. The Supreme Court disposed 
of that contention in these words: 

"Wwe make the assumption that the restrictions had sub- 
stantially the same application to the fund that they had to 
the land from which it was derived, but we think the argu- 
ment carries them beyond their purpose and the fair im- 
port of their words. Without doubt they were intended to 
be comprehensive and to afford effective protection to the 
Indian allottees; but we find no ground for thinking they 
were intended to restrain courts of equity when dealing 
with situations like that disclosed in this litigation from 
applying the rules which experience has shown to be es- 
sential to the adequate protection of a wronged cestui que 
trust, such as Bernett was shown to be." 

Upon initial examination, Fi o Island Packing Company v. 


Phillips, 149 F. Supp. 260, appears to suggest the result which appellants 
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are endeavoring to bring about here - a result which is clearly in conflict 
with Equitable Trust Co. However, Fidalgo is, on closer examination, 
clearly distinguishable. The Packing Company was not a beneficiary of 
the social security trust fund and did not institute that litigation to recover 
on its own behalf and for other beneficiaries trust assets illegally taken 
from the fund. Therefore, the "trust fund recovery" doctrine was not a 
valid basis for an allowance of attorneys" fees. State ex. rel, Ebke v. 
Board of Educational Lands and Funds of Nebraska, supra. It is true that 
there is dicta which could lead to the conclusion that, if the Packing Com- 
pany had been a beneficiary of the trust fund and had by the litigation 
recovered trust assets for itself and others similarly situated, neverthe- 
less, the Court would have found itself constrained by the Alaska Employ- 
ment Security Act from impressing a lien for attorneys' fees on the as- 
sets recovered. However, such constraint would not have been based, as 
appellants here suggest, upon the ground that the "Limitation of Fees" 
section of the Act prohibited the allowance of fees against similarly 
situated beneficiaries who did not appear in person before the Court, but 


solely upon the language of the anti-attachment section which provided: 


" * * * and benefits received by an individual, so long as | 
they are not mingled with other funds of the recipient, 
shall be exempt from any remedy whatever for the collec- 
tion of all debts except debts incurred or [i.e., for] 
necessities furnished to such individuals or his spouse or 
dependents * * *" 

It should be noted that Fidalgo was not affirmed on the basis of the 
language of that anti-attachment provision, but because attorneys’ fees 
had been demanded in the complaint, no judgment for fees was entered 
after the initial trial, and any right thereto was lost by failure to allege 
error in the denial of the fees on the first appeal. Fidalgo Island Packing 
Company v. Phillips, 253 F. 2d 621. Furthermore, the courts have not 
construed section 454a in the manner in which the District Court for 
Alaska apparently construed the anti-attachment section of the Alaska Act, 
although the Alaska Act does not forbid attachment after the recipient has 


mingled his social security benefits with other funds, but section 454a 


50 
forbids attachment of veterans’ benefits “either before or after receipt 
by the beneficiary," regardless of whether they are mingled. Neverthe- 
less, as shown above, the courts are not prohibited thereby from im- 
pressing a lien for the support of the veteran or his divorced wife upon 
veteran's benefits which have not been mingled. Moreover, section 551 
specifically directs that fees are to be paid to attorneys by the V. A. out 
of the payments to be made under the judgment or decree; but the Alaska 
Act does not contain a similar directive, though it authorizes the Court 


to approve the amount of the fees. 


When appellants argue that the allowances of fees is not authorized 
by section 551 and is prohibited by section 454a, appellants want this 
Court to believe that they are motivated solely by the desire to protect 
the non-intervening veterans against diminution of their benefits. What- 
ever the motivation, appellants’ argument carries them to the "cruelly 
farcial posture" that the veterans must be protected by strictly preventing 
any diminution of their benefits, even though such “protection” deprives 
them of all their benefits, by making it impossible for them to obtain at- 
torneys to challenge a wrongful administrative withholding of those benefits. 


Cf. Arenas v. Preston, 181 F. 2462. Appellants posturing as "allies" of 


these veterans create the same "puzzlement" that faced the King of Siam 
in "The King and T’. Well might the veterans join the King in singing "Tf 
allies are strong, with power to protect me, might they not protect me 
out of all Town? Is a puzzlement:" Since the fundamental consideration 
governing the determination of the issue herein presented is the protec- 
tion of the veterans, and since the World War Veterans' Act, 38 U.S.C.A. 
421 et seq. “is highly remedial and should be liberally construed", Dumas 
v. United States, 103 F. 2d 676, 679; United States v. Robinson, 103 F. 
24 713, 717, it is submitted that the construction of that statute urged by 
the appellants is not tenable. 


Finally, appellants admit that section 454a does not bar the allowance 
of attorneys’ fees against refunds consisting of payments made by the vet- 
erans upon demand or after judgment. However, they claim the allowance 
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of fees against those refunds was improper because the veterans to whom 
they are to be made were not represented in these class suits. This con- 
tention flies in the face of Sprague v. Ticonic National Bank, supra. It is, 
of interest only because it places appellants squarely on record as being 
opposed to the allowance of costs and expenses to appellees and of fees to 
their attorneys even if "equity and justice" support the allowance and even 
though the allowance is not precluded by technicalities of the law. Inthe 
light of that disclosure, there no longer can be any doubt that the attempt 
to reverse the allowances of costs, expenses and attorneys' fees is mo- 
tivated by the desire to make inroads into that salutary rule of practice 
which makes it economically feasible for members of the bar to challenge 
the arbitrary actions of Government officials when such actions involve 
the illegal taking of a relatively small amount of property from any one 
citizen but, in the aggregate, the taking of a tremendous amount of property 
from the many citizens affected. Such a rule is “absolutely essential to 
the safety and security of a large number of persons who are entitled to 
the protection of the law -- indeed, stand most in need of it -- but who 
are incompetent to know when they are wronged, or to ask for protection 
or redress." United States v. Equitable Trust Co., supra. 


IV 


The District Court's Award Of Interest Upon The _ 
Insurance Dividends Is Valid. Such Dividends Were 
Misappropriated Trust Funds And As Such Were 

Required To Earn Interest Until Properly Paid | 


The District Court rendered judgments for each plaintiff, intervenor 


and similarly situated veteran for interest at 3% per annum on his special 
dividend, from the date said dividend was withdrawn from the N.S.L.I. 
(Trust) Fund to the date the dividend is paid. (J.A. 163, 180, 197). The 
District Court thus sustained the claim that such interest was payable be- 
cause: Section 805 of 38 U.S.C.A. (1952 ed.), creates ''a permanent 
trust fund" and makes the Administrator and the Secretary of the Treasury 
trustees thereof; the special dividends had been duly declared by the 
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Administrator; the trustees withdrew the dividends from the Fund with no 
intention of paying them to the veterans entitled thereto, but with the in- 
tention of applying them to their alleged but non-existent debts to the 
United States; this constituted a misappropriation of trust monies; the 
transfer of the dividends to the Soldiers' and Sailors’ Civil Relief Revolv- 
ing Fund to make them available to meet the obligations of the United 
States arising under Article IV of the Civil Relief Act of 1940 (J.A. 97, 
112, 115), as well as the transfer of $1,500,000 from the Revolving Fund 
to the surplus of the Treasury (J.A. 84, 97), was a conversion of the div- 
idends to the use of the United States; in legal contemplation, the divi- 
dends had remained in the (Trust) Fund and had earned their share of the 
3% per annum income being produced by the Fund, as provided by 38 
U.S.C.A. (1952 ed.) 802(e), now codified as 38 U.S.C. ___, and, in 
these circumstances the N.S.L.1. Act required the payment of such in- 
terest. 

A trustee who misappropriates funds from a trust and converts them 
to his own use is not only liable for the corpus wrongfully removed from 
the trust, but also the interest that would have been earned thereon if it 
had remained in the trust and had been invested properly. Buffum v. 
Peter Barceloux Co., 289 U.S, 227, 236; May v. Le Claire, 11 Wall 217; 
May v. Henderson, 268 U.S. 111, 119; McComb v. Frink, 149 U.S. 629, 
50 Am. Jur. 400 (Trusts, Sec. 502). Appellants ignore this settled rule 
of the law of trusts in characterizing the claim for interest as "hollow". 
Whether the claim for interest is ‘hollow’ should be judged, in the first 
instance, in the light of a letter of April 19, 1957, from the General 
Counsel of the V. A. to the Administrator, a photostatic copy of which was 
attached as Exhibit No. 2 to the Affidavit of the Director, Litigation Serv- 
ice, Office of the General Counsel, Veterans Administration and filed in 
the District Court on September 7, 1957 (R. Vol. 2, C.A. 5658-55). That 
letter states in pertinent part: 

"Undoubtedly demand will be made (indeed has already been 
made) upon the Veterans Administration for payment of in- 


terest on amounts collected; and although it is the present 
view of this office that all such demands should be met with 
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the statement of the general rule announced by the Supreme 
Court in Worley v. United States, 281 U.S. 339, 74 L. ed. 
887 and other cases, that interest is not payable by the Gov- 
ernment in the absence of statutory authority, it is likely to 
be contended, at least in the case of insurance dividends 
withheld that interest should be paid upon the theory that | 
dividends asked for but not paid to an insured were, to all 
intents and purposes, left on deposit and thus would draw in- 
terest. * * * In any event, it appears logical to assume 
the position that inasmuch as dividends withheld to satisfy: 
any such presumed indebtedness were withdrawn from the 
respective trust funds, such funds have discharged any | 
liability they may have had, with the result that when they 
were deposited in the Soldier's and Sailors' Civil Relief — 
Fund the dividends lost their character as such, and that : 
any amounts now payable on account of the Supreme Court's 
decision in the Plesha case constitute a general indebtedness 
of the United States in its sovereign capacity, as to which 
the general rule with respect to payment of interest is ap- 
plicable." (emphasis added) 


Appellants seize upon these equivocal views and take their stand 
against the validity of the award of interest upon the general rule that, "as 
a consequence of sovereign immunity, interest may not be awarded against 
the United States unless Congress has expressly so authorized, or upon a 
contract expressly stipulating therefor."" With one exception reserved 
for discussion below, this general rule is beyond dispute. But, when ap- 
pellants claim that (1) the interest awarded on the dividends was against 
the United States: and that (2) the N.S.L.I. Act, the regulations adopted 
pursuant thereto and the contractual forms issued thereunder ‘do not 
provide for the payment of interest in the precise facts of this case, ap- 
parently upon the ground that Congress did not intend the N.S. L.I. 
“permanent trust fund" to be governed by the law of trusts, appellees take 


issue. 


To clear the decks for consideration of the issues thus joined, it is 
necessary to dispose of United States v. Worley, 281 U.S. 339, and 


United States v. Citizens Loan and Trust Company, 316 U.S. 209. The 


Worley case involved a life insurance policy issued pursuant to the War 
Risk Insurance Act of 1917, 40 Stat. 398, as amended by section 303 of 
the World War Veterans’ Act of 1924, 43 Stat. 607. The insurance con- 
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tract provided for the waiver of premiums in the event of total disability 
of the insured resulting from the extra hazard of active duty in the armed 
services. Prior to his death the insured failed to pay the premiums due 
on the policy and presented to the Veterans' Bureau a claim for perma~ 
nent total disability. The claim was rejected. His administratrix and be 
beneficiary brought suit to recover the proceeds of the policy, alleging 
that the premiums should have been waived because of total disability. 
The trial court rendered a verdict for plaintiff and awarded interest on 
the monthly installments payable under the contract from the dates upon 
which they became due to the date of judgment. The Supreme Court 
reversed the award of interest and in so doing distinguished Standard Oil 
Co. v. United States, 267 U.S. 76. The Supreme Court had held in the 
Standard Oil case that interest was payable by the United States on an 
amount due under a contract of liability insurance issued pursuant to the 
War Risk Insurance Act of 1914, 38 Stat. 711; for "When the United States 
went into the insurance business (and entered into contracts in a form 
which makes private underwriters liable for interest when payment is not 
made on the date agreed upon) * * * it must be assumed to have accepted 
the ordinary incidence of suits insuch business". However, in Worley, 
the Supreme Court explained its decision in the Standard Oil case by stat- 
ing that: ‘There was nothing in the statute to disclose an intention on 
the part of the United States to bear any part of the cost of insurance or 
to give pecuniary aid to the owners of the vessels or other property in- 
sured. And asa matter of fact a large profit resulted from the operation 
of the business."; on the other hand, the War Risk Insurance Act of 1917 


"does not [ expressly] provide for the payment of any interest on past due 


installments", and inasmuch as "The premimums were not adequate, it 
was clear that Congress had intended and the United States had in fact 
borne not only "expenses of administration" but also the "excess mortality 
and disability cost resulting from the hazards of war."; consequently, the 
payments on the policy ‘include both insurance and pension" and "There 

is nothing in the conduct of the United States * * * from which an agree- 
ment on its part to pay interest may reasonably be implied.". 
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So far as is pertinent to this discussion the facts, issue and result 
in Citizens Loan and Trust Company were the same as in Worley. How- 
ever, the denial of interest was based upon the conclusion that ‘when Con- 
gress provided in Section 303 of the 1924 amendment that obligations to 
estates of insureds, as distinguished from obligations to other beneficiaries 
named in the policy, were to be paid in one lump sum rather than in 
monthly installments, its purpose was to eliminate interest that had been 
included in the installment payments. 


Inasmuch as the United States also bears the “expenses of adminis- 
tration" of the N.S.L.I. program, 38 U.S.C.A. (1952 ed.) 806, now 
codified as 38 U.S.C. 782, and its “excess mortality and disability cost 
resulting from the hazards of war", 38 U.S.C.A. (1952 ed.) 807, now 
codified as 38 U.S.C. 721, Worley would be dispositive of the interest 
issue now pending before this Court, if said issue was the same or akin 
to the interest issue decided in Worley. That concession is made despite 
the fact that, apart from the costs borne by the United States, the pre- 
miums on N.S.L.1. are more than adequate to cover the risks; they and 
the increment from their investment produce a profit each year which is 
returned to the policy holders in the form of dividends. But, the interest 
issue before this Court and the interest issue in Worley are so dissimilar 
that Worley does not remotely govern the decision to be made’ here. In 
Worley, the issue was whether the United States had consented or agreed 
to pay interest on the proceeds of a life insurance policy, from the date 
of the insured's death to the date of judgment for the proceeds, when the 
refusal to pay was due to a bona fide dispute as to liability occasioned by 
the failure of the insured to pay premiums. Here the issue is whether 
the United States has consented or agreed or is liable as trustee to pay 
interest on dividends, from the dates they became payable to the dates 
they are paid, when the dividends were duly declared on N.S.L.L policies 
by a Congressionally appointed trustee of the "permanent trust fund"', when 
the trustees removed the dividends from the Fund, not to pay the money 


to the beneficiaries entitled thereto, but to pay it to the United States, 
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which converted it to its own use, although not legally entitled thereto, 
and when the money would have earned interest at 3% per annum if it had 
been left in the Fund, as authorized by statute and required by trust law. 


Even if, the World War Veterans’ Act and the N.S.L.1. Act contained 
identical provisions for the investment of premiums paid on World War I 
and World War If policies and identical provisions for the payment of div- 
idends, and even if Worley had decided that interest was not payable on 
dividends declared on World War I life insurance which had been offset by 
2 non-existent debt alleged to have been owed the United States by the vet- 
erans entitled to the dividends, Worley would not be dispositive of the in- 
terest issue now before this Court. In the first place, Worley was decided 
in 1930 and, as shown by 31 U.S.C.A. 725 (s)(c)(1), “the United States 
Government life insurance fund" was not classified as a “trust fund", 
with all monies therein to "be disbursed in compliance with the trust" 
until 1934. Secondly, as shown by the second paragraph of 38 U.S.C.A. 
(1952 ed) 454a, which is set forth on page A-1 of the appendix to this brief, 
the United States was not prohibited from collecting its claims by set-off 
against veterans’ benefits until 1940. 


Furthermore, although there is a similar provision in the World 
War Veterans’ Act and in the N.S.L.I. Act with respect to the investment 
of premiums paid on life insurance issued thereunder, those similar pro- 
visions are coupled with other provisions establishing a different Con- 
gressional intent with respect to the payment of dividends on life insurance 
issued by the Government during World War I and World War Il. Section 
443 of 38 U.S.C.A. (1952 ed.), now codified as 38 U.S.C. 755, and set 


forth on page 43 of the appendix to appellants’ brief, provides that pre- 


miums on one type of World War I Government life insurance are re- 
quired to be deposited in the Treasury to the credit of the United States 
Government life insurance fund and "'shall be available for the payment 
of losses, dividends, refunds, and other benefits provided for under such 
insurance * *'**. On the other hand, Section 805 (a) of 38 U.S.C.A. 
(1952 ed.), provides that premiums paid on account of all life insurance 
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issued by the Government during World War II shall be deposited in the 
Treasury to the credit of the N.S.L,I. Fund "which, together with in- 
terest thereon, shall be available for the payment of liabilities under such 
insurance, including payment of dividends * * * ", (emphasis supplied) 
Therefore, Worley is merely instructive; it teaches that this Court must 


affirm the judgments herein for interest, if it finds under the precise facts 


of these cases that the United States has consented or agreed in the ap- 
plicable statute or contract to pay interest at 3% from the dates the divi- 


dends should have been paid to the veterans. 


Before examining the pertinent provisions for that consent or agree- 
ment, it would be of value to ascertain what the Supreme Court mean when 
it said in United States v. Tillamooks, 341 U.S. 49: "It is the 'traditional 
rule’ that interest against the United States cannot be recovered in the 
absence of an express provision to the contrary in the relevant statute or 
contract." Did it mean that interest cannot be recovered against the 
United States. untess a.statute or.contract specifically states that “interest 
shall be paid by the United States on obligations which it fails to honor on 
the due dates", or words of equally clear import? There was no such 
specific provision either in the statute or contract involved in the Standard 
Oil case to sustain the award of interest therein. In Worley, the claim for 
interest was denied not only because of the absence of such words but also 
because there was nothing from which an agreement to pay interest could 
"yeasonably be implied". Thus, despite the statement in United States v. 
N.Y. Rayon Co., 329 U.S. 654 at659 that "there can be no consent [ to 
pay interest] by implication or by use of ambiguous language." , it appears 
that the consent or agreement of the United States to pay interest may be 
found in a statute or contract, even though the language therein does not 
in haec verba spell out such consent or agreement, provided the consent 
or agreement is clearly implied by language in the statute or ‘contract, or 
by the intent of the parties, or by the surrounding circumstances, such 
as the conduct of the parties. That this is the meaning of the quotations 
from Tillamooks and N.Y. Rayon Company is evident from the fact that 
the authority for both quotations is United States v. Thayer -West Point 
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Hotel Co., 329 U.S. 585. In that case the Supreme Court rejected the 
contention that the contractual obligation of the United States to pay "just 
compensation" for the taking of a hotel under the terms of a lease included 
interest on its value from the date of the taking to the date of payment, 
because "in the absence of constitutional connotations ‘just compensation’ 
is not a term of art so far as interest is concerned"; when the term is 
used in a contract "It may or may not imply an obligation to pay interest"; 
and "The inclusion or exclusion of interest depends upon other contractual 
provisions, the intention of the parties and the circumstances surrounding 


the use of the term." 


The provisions of the N.S.L.I, Act, the regulations adopted pur- 
suant thereto, and the contractual forms issued thereunder from which 
the consent or agreement of the United States to pay interest on the spe- 
cial dividends may reasonably be implied are: 

Section 805 (a) and (b) of 38 U.S.C.A. (1952 ed.), 
set forth on pages 46 and 47 of the appendix to appellants’ 


brief, and Section 802(e) of 38 U.S.C.A. (1952 ed.), set 
forth on page A-1 of the appendix to appellees’ brief. 


VA Form 9-1660 (Aug... 1948), the term insurance policy form, 
which provided that the policy would "participate in and receive such div- 
idends from gains and savings of the Fund as might be determined by the 
Administrator. Any such dividends will be paid in cash" and could not 
be used to pay unpaid premiums ( (Pitfiis Ex. No. 1 in evidence ).' 


At the time the deductions here sued for were made (1950), policies 
convereted from term insurance also provided for participation in divi- 
dends from gains and savings of the Fund, but allowed dividends to ac- 
cumulate on deposit with interest at the request of the insured (38 C.F.R. 
8.26, J.A. 125). 


Later, in 1952, 38 C.F.R. 8.26 was amended to provide that un- 
less written request was made to make a specific disposition of dividends 
such dividends would be held to the credit of the insured after the date 
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such dividends were payable on any N.S.L.I. policy. This section further 
provided that interest was to be added to any remaining dividend credit 
until so applied or paid in cash. 


Zazove v. United States, 334 U.S. 602, 611, teaches that the above- 
noted statutory, regulatory and contractual provisions gave rise to an 
obligation of the Government that has the force of a binding contract with 
the servicemen insured, but "the statute is an expression of legislative 
intent rather than the embodiment of an agreement between Congress and 
the insured person" and, therefore, "Only the intent of Congress, which 
in this case is the insurer, need be ascertained to fix the meaning of the 
statutory terms***", United States v. Standard Rice Co., 323 U.S. 106, 
111, teaches that "Although there will be exceptions, in general the United 
States as a contractor must be treated as other contractors under analo- 
gous situations. When problems of the interpretation of its contracts 
arise the law of Contracts governs." Only upon the precise facts which 
gave rise to the interest issue in Worley, did the Supreme Court hold that 
Congress did not intend that the law of insurance should govern the inter- 
pretation of Government life insurance policies issued in World War I, 

To that extent Worley created an exception to the general rule stated in 
the Standard Rice case. However, the problem of interpretation which 
confronts this Court runs deeper. It must determine whether Congress 
intended that the law of insurance should govern the interpretation of 


N.S.L.I. policies and also whether Congress intended that the funds in- 


volved should be governed by the law of trusts. 


Appellees submit that there are circumstances surrounding the use 
of the above-noted statutory, regulatory and contractual terms from which 
it may reasonably be implied that Congress intended that the United States 
should be bound by the law of trusts, as well as the law of insurance, in 
the interpretation of N.S.L.I. policies. Those circumstances are: In 
establishing the life insurance program for World War I servicemen, 
Congress did not create a trust fund into which it required deposit of 
premiums paid on policies and earnings from their investment. It did not 
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and has not to date provided that earnings from investment of premiums 
should be used to pay dividends on World War I life insurance. However, 
in 1934, it classified the United States Government life insurance fund as 
a trust fund and provided that all of the monies therefrom should be "dis- 
pursed in compliance with the trust.". Thereafter, in establishing the 
life insurance program for World War II veterans, Congress created 
"a permanent trust" into which it required deposit of premiums paid on 
N.S.L.I. policies and earnings from the investments of those premiums. 
Most significantly, it also required that earnings from the investment of 
the premiums should be available for the payment of dividends. Here, 
then, is a Congressionally created permanent trust fund, substantially 
composed of monies which the beneficiaries thereof have paid into it, 
together with the earnings thereon. While the United States has con- 
tributed some money to the trust fund to pay premiums waived for totally 
disabled veterans, (as required by 38 U.S.C.A. (1952 ed.) 807(c), now 
codified as 38 U.S.C. 721), the United States does not own a single dollar 
of the trust fund; its only interest therein is to make certain that the 


trustees it has appointed protect the beneficiaries thereof by acting in a 


fiduciary capacity. 


In the light of the foregoing, Henkels v. Sutherland, 271 U.S. 298, 
becomes instructive. In that case the Alien Property Custodian seized 
and sold securities in the mistaken belief that they belonged to an enemy. 
The proceeds were commingled with the proceeds of sales of alien prop- 
erties and invested in interest-bearing securities of the United States. 

By the terms of the Trading With the Enemy Act, Henkels was entitled to 
the return of the "net proceeds" of the sale. In holding that the statutory 
"net proceeds" included interest earned after the sale, the Supreme Court 
stated: 


"The Government cannot be sued without its consent; 
and, ‘accordingly, it cannot be sued for interest unless 
it consents to be liable therefor. But the claim. here is 


not for interest to be paid by the United States in the sense 
of the rule. * * *., 


"The Government contends that Angarica v. Bayard, 
127 U.S. 251, is to the contrary, and the court below so 
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held. In that case, the suit was for interest or income 
realized upon the amount of an award in favor of 
Angarica paid by the Spanish Government to the United 
States. This court, in denying the right of recovery, 
applied the general rule of immunity from interest, say- _ 
ing (pp. 259-260) that the claim "is not different in 
character from what it would have been if, instead of 
being a claim for increment or income actually received 
by the United States, it were a claim for interest gen- 
erally, or for increment or income which the United 
States would or might have received by the exercise of 
proper care in the investment of the money." Without 
challenging the correctness of this view_as applied to 
the precise facts of that case, it cannot be accepted as 
a rule of general application. * * *. " 


While Henkels is instructive, it is not dispositive of the pending in- 


terest issue; it does not quite reach the appellants’ "last ditch"' position 
that (1) the judgments for interest are against the United States in the 
sense of the rule; and that (2) the intent of Congress to have the law of 
trusts govern the N.S.L.I, trust may not reasonably be implied from the 
statutory, regulatory and contractual terms and the circumstances sur- 
rounding their use, because the misappropriated trust funds were not re- 
invested and, accordingly, did not produce earnings. In this regard, 
United States v. Mille Lac Band, 229 U.S. 498, is dispositive. There the 
the United States accepted a cession of certain Indian land in trust, the 
trust to be executed by sale of the land and deposit of the proceeds in the 
Treasury to the credit of the Indians, the proceeds to draw interest at 5%. 
However, the land was not disposed of under the pertinent act of 1889 call- 
ing for deposit of the proceeds, but under the general land laws; not for 
the benefit of the Indians but in disregard of their rights. The court said 
(229 U.S. at 509): 


"This was clearly in violation of the trust before described, 
and the Indians are entitled to recover for the resulting 
loss. In principle it is as if the lands had been disposed | 
of conformably to the act of 1889, and the net proceeds - 
placed in the trust fund created by Sec. 7, and the government 
then had used the money, not for benefit of the Indians, but 
for some wholly different purpose. That the wrongful 
disposal was in obedience to directions given in two resolu- 
tiow of Congress does not make it any the less a violation 
of the trust. 
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Pursuant to the mandate of the Supreme Court, the Court of Claims in 
Mille Lac Indians v. United States, 51 Ct. Cls. 400, took further evi- 
dence concerning the amount which should have gone into the trust and 
awarded judgment therefor, with interest at 5% from the date the money 
should have been deposited in the trust fund. 


The exception reserved for discussion is that interest may be 
awarded against the United States without its assent when it takes prop- 
erty by eminent domain under authority of legislation. United States v. 
Goltra, 312 U.S. 203. The tortious taking of the dividends from the per- 
manent trust fund and their deposit in the Revolving Fund was not a taking 
by eminent domain, because that taking was without authorization of Con- 
gress. But when Congress ratified that taking by transferring $1,500, 000 
from the latter Fund and covering it into the surplus of the Treasury, the 
tortious acts were turned "into the exercise of the power of eminent domain 


and placed upon the Government the duty to make 'just compensation, Y 


including sums in the nature of interest."' United States v. Goltra, supra; 
United States v. Creek Nation, 295 U.S. 103; Shoshone Tribe v. United 
States, 299 U.S. 476. Therefore, if the judgments constitute an award 
of interest against the United States in the sense of the rule prohibiting 
such an award without the assent of the United States, the judgments can 
be affirmed because of the taking by eminent domain. The claim for 
interest, as presented to the District Court, was not based upon eminent 
domain. Eminent domain is offered here to support the award of interest, 
only out of an abundance of caution. The decision of a lower court must 
be affirmed, if the result is correct, although it relied upon a wrong 
ground or gave a wrong reason. Securities and Exchange Commission v. 
Chenery Corp., 318 U.S. 80, 88. 
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Vv 


The Three Class Actions Are Jurisdictionally Sound 


A. Mandamus Will Lie In Emmet 


ee ———————————==EESES EE ee 


1. It is an indisputable legal principle that mandamus will lie to 
compel performance of a ministerial duty and will not lie to compel a 
duty involving the exercise of discretion. Tn contending against the power 
of the District Court to issue a writ of a mandamus in Emmet, appellants 
cite Panama Canal Co. v. Grace Lines, Inc., 356 U.S. 309, 318. They 
thereby make it clear that they would apply the above stated principle to 
Emmet, in the following manner: If the determination by the Adminis- 
trator that the veterans were legally obligated to reimburse the United 
States for the monies expended on their behalf pursuant to the provisions 
of Article IV of the Relief Act of 1940, turned upon a doubtful or highly 
debatable inference from loose statutory language, then the very con- 
struction of the statute by the Administrator showed a distinct and pro- 
found exercise of his discretion and mandamus will not lie in Emmet. 

On the other hand, if the Administrator's determination was based on 
statutory language not reasonably susceptible to the construction he placed 
thereon, his determination turned on a mistake of law and mandamus will 
lie in Emmet. 


With the exception noted below, the appellees are in complete agree- 
ment with the appellants as to the manner in which the aforementioned 
legal principle should be applied. For the reasons stated in the Supreme 
Court's opinion in Plesha, appellees submit that Article IV ofthe 1940 
Act was not reasonably susceptible of the construction given it by the Ad- 
ministrator. 


The exception referred to above is that, even if the Administrator's 
construction of Article IV of the 1940 Act had been reasonable, neverthe- 
less, mandamus would lie in Emmet because of V. A. Reg. 8.26a,14F.R. 
2832, May 28, 1949, and the second paragraph of 38 U.S.C.A. (1952 ed.) 
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454a. The Regulation provides that N.S.L.I. special dividends "shall be 
paid in cash only” (J.A. 125, 126). If that language did not by implication 
prohibit the Administrator from paying the special dividends by set-off, 
the plain language of the statute expressly placed set-off against the divi- 
dends and disability compensation beyond the Administrator's statutory 
authority. That this fact was recognized by the Administrator is shown 
by the 1942 amendment to the Relief Act of 1940; it provided that "not- 
withstanding any other Act" any debt of an insured arising under the Relief 
Act, as amended, "may be collected either by deducting from any amount 
due said insured by the United States or as otherwise authorized by law." 
50 App. U.S.C.A. 546. 


2. The appellants in Emmet contend that the District Court did not 
have the power to issue a writ of mandamus compelling them to make im- 
mediate refund of the monies they had unlawfully seized and withheld be- 
cause the veterans had an adequate remedy at law in that they could have 
brought an action for a money judgment against the United States. The 


error in appellants’ contention is demonstrated by Land v. Dollar, 330 


U.S. 731, 738-739 and by Justice Frankfurter's dissenting opinion in 
Larson v. Domestic & Foreign Corp., 337 U.S. 682, 722-723. 


3. The appellants also state that the Government's liability for the 
amounts claimed in Emmet "cannot be tried "behind its back'"’ in an ac- 
tion against individual officials, and cite Mine Safety Co. v. Forrestal, 
326 U.S. 371, 375, and two decisions of this Court. It appears that ap- 
pellants are merely arguing that mandamus will not lie because the ulti- 
mate object in Emmet is to compel them to pay money in the possession 
of the United States, and this fact makes the United States an indispensable 
party to the litigation, even though the United States is not lawfully in pos- 
session and even though the appellants exceeded their statutory authority 
when they seized and withheld the money from the veterans represented 
in Emmet. Therefore, it will suffice to say that the authorities relied 
upon by appellants do not support their argument; that the argument is 
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indefensible, inasmuch as it is not novel and has been repudiated by this 


Court en banc in West Coast Exploration Co. v. McKay, Secretary of 


Interior, supra, and in Clackamas County, Oregon v. McKay, Secretary 
of the Interior, supra. See also Aircraft & Diesel Corp. v. Hirsch, 331 


U.S. 752, 755. 


4. Ifthe Government officials had not exceeded their statutory a 


authority in seizing and withholding the special dividends and disability 
compensation’ belonging to the veterans represented in Emmet, then it is 
obvious, as appellants sassezt, that those officials would not have had a 
ministerial duty to refund that money until Congress enacted Public Law 
No. 85-586 and, accordingly, that mandamus would not lie in Emmet. 

But on October 3, 1957, almost 11 months before the enactment of Public 
Law 85-586, the defendants in Emmet filed an Amended Answer which 
tacitly admitted that the defendants did not dispute that the United States 
was indebted for the disability compensation and special dividends, and 
that the defendants had avoided payments thereof:bysan unauthorized 
administrative determination that the veterans were indebted to the United 
States and by off-setting the alleged debts by the amounts of the disability 
compensation and special dividends. Upon that admission the right of the 
veterans to a writ of mandamus to compel the defendants to refund the 
disability compensation and special dividends became indisputable. Cf. 
Hines, Administrator of Veterans’ Affairs v. United States ex rel Marsh, 
70 Appeals D.C. 208, 105 F. 2d 85. Obviously, the veterans’ right to 
the writ could not be defeated by the fact that the Administrator was, as 
alleged in the Amended Answer, requesting Congress to appropriate mon- 
ey for the refund of the disability compensation and special dividends. 


Appellants are spouting pure nonsense when they assert that Emmet 
was jurisdictionally defective because defendants therein did not have the 
ministerial duty to refund the money until the Supreme Court's decision 
in Plesha established that they had exceeded their statutory authority. If 
that were the law, District Courts would not have the power to issue a 
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writ of mandamus in any litigation until the Supreme Court had spoken 
thereon. 


5. Furthermore, appellants are again in error when they suggest, 
that if Emmet was not jurisdictionally defective at the time the complaint 
was filed therein the enactment of P.L. 85-586 divested the District Court 
of the power to issue the writ of mandamus. That legislation does not 
provide the relief sought and granted in Emmet. It authorizes the Ad- 
ministrator to make refunds, if the veterans entitled thereto file claims 
therefor within two years. The writ directs the appellants to make the 
refunds immediately to the veterans represented in Emmet, relief to 
which they were legally entitled in the opinion of the General Counsel of 
the Veterans Administration (J.A: 76). In addition, the legislation author - 
izes the payments of the principal sums illegally withheld from the vet- 
erans, without interest, while the writ directs the payment of interest to 
those veterans whose special dividends were misappropriated. As in- 


dicated by Findings of Fact Nos. 10 and 11, if P.L. 85-586 had provided 


for immediate refund to each member of the class with interest, and with- 


out the necessity of filing a new claim within two years, these actions 
would have been moot. McKay v. Clackamas County, Oregon, 349 U.S. 
909. But mootness would not have precluded an allowance of attorneys" 
fees. Lafferty v. Humphrey, Secretary of the Treasury, supra. 


6. Appellants are slapping down a straw man when they insist that 
the incidental relief sought in Emmet - the allowance of attorneys’ fees - 
does not sustain the District Court's jurisdiction to direct the Government 
officials to make immediate refunds to the veterans, if their duty to do so 
is not ministerial. Appellees' counsel have never contended to the con- 
trary. But since the duty of the Government officials is ministerial and 
mandamus will lie to compel the refunds, the District Court did have the 
power in Emmet to grant the incidental, as well as the principal, relief 
prayed for. Sprague v. Ticonic National Bank, supra; Washington Gas 
Light Company v. Baker, supra; United States v. Equitable Trust Co., 
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supra; United States v. Anglin & Stevens, 145 F. 2d 622, cert. den. 324 
U.S. 844; and United States v. Moulton & Powell, 188 F. 2d 865. The 
appellants are also in error in contending that the rule of Houston v. 


Ormes, supra, requires a separate suit for attorneys’ fees to be instituted 


after the successful conclusion of the main litigation. Indeed, if the Dis- 
trict Court had come to the conclusion that mandamus would not lie to 
compel the defendants in Emmet to refund the special dividends and dis- 
ability compensation, nevertheless, the “unsuccessful litigation" would 
have constituted a valid basis for an allowance of attorneys’ fees, because 
of the strong showing made that "but for" the institution and prosecution 
of that litigation on behalf of the veterans, the V.A. would not have sought 
authorization to make the refunds and Congress would not have enacted 
P.L. 85-586. Thomas v. Peyser, supra. 


B. Deering and Mabbutt Are Maintainable Under The 
National Service Life Insurance Act. Therefore, » 


They Were Properly Transferred To This District. 

"In the event of disagreement as to (any) claim, including claim for 
refund of premiums, under a cortract of insurance between the Veterans' 
Administration and any person or persons claiming thereunder an action 
on the claim may be brought against the United States either in the United 
States District Court for the District of Columbia or * * * " 38 U.S.C.A. 
(1952 ed.) 445 and 817, now codified as 38 U.S.C. 784 (a), and set forth 
on pages 44 and 47 of the appendix to appellants' brief. The appellees 
contend that Deering and Mabbutt are maintainable under this provision 
of the N.S.L.I. Act. The appellants contend to the contrary, insisting 
that they are jurisdictionally defective, because (1) the special dividends 
are not “insurance benefits" and (2) there does not exist the “disagree- 
ment" which is a prerequisite to the maintenance of a suit under sections 
445 and 817, and (3) in any event, “the true dispute" (i.e. "disagreement") 
does not involve the Government's liability for dividends. Appellants' 
jurisdictional contention has been rejected by Judge Lemmon in the District 
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Court in Plesha v. United States, 123 F. Supp. 593, by Judge Halbert in 
ordering the transfer of Mabbutt (J.A. 193), by Judge Dimock in trans- 
ferring Deering (J.A. 176), by Judge Curran in granting the motion to 
consolidate the cases at bar for pretrial and trial (J.A. 181), and by 
Judge Boldt in giving the judgments here under attack (J.A. 143, 158). 
It is also inconsistent with the argument in Point II of appellants’ brief, 
for the dividends cannot be protected by 454a without being "insurance 
benefits” under 445 and 817. 


In order to grasp the full significance of appellants’ contentions 
numbers 1 and 2 it first must be noted that a part of Section 445, which 


is not set forth in the appendix to appellants’ brief, reads as follows: 


"The term 'claim', as used in this section, means 
any writing which * * * uses words showing an intention, 
to claim insurance benefits, and the term 'disagreement' 
means a2 denial of the claim by the Administrator of Vet- 
erans' Affairs or someone acting in his name on an appeal 
to the Administrator * * *." 

The appellants’ authority for the proposition that special dividends 
are not insurance benefits is Candell v. United States, supra. It is dis - 
tinguishable from the cases at bar because it did not involve a claim for 
a dividend, but was a suit to require the Administrator to keep Candell's 
1948 special dividend in the Fund at interest, although the regulations 
required it to be paid in cash. Moreover, Candell's strange holding that 
a “claim" within the meaning of the judicial review provisions of sections 
445 and 817 is only a claim for indemnification for loss resulting from 
contingencies insured against, was made without discussion or considera- 
tion of the language of section 805(a) and of the second paragraph of sec- 
tion 454a. The holding in Candell is patently erroneous as we shall now 
show. 


The second paragraph of section 454a, which prohibits set-off by 
the United States against benefits payable to veterans refers to "indebted - 
ness arising from overpayment of dividends * * * or other insurance 
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penefits * * *", Section 805 (a) provides that the N.S.L.I, (Trust) 
Fund "shall be available for the payment of liabilities under such insur- 
ance, including payment of dividends * * *". Section 445 authorizes 
suit "In the event of disagreement as to claim, including claim for refund 
of premiums * * *", Thus it is seen from the plain language of the 
statute that dividends are insurance benefits and that an action may be 
maintained under the N.S.L.1. Act when there is disagreement as toa 
claim for dividends. 


Furthermore, some startling consequences, which cannot be re- 
conciled with sound judicial authorities, would arise from the narrow and 
restrictive construction placed upon sections 445 and 817 by Candell. 
The Administrator would have the final word on all questions arising out 
of N.S.L.1. excepting only those cases that involved disputes over pay- 
ments for death or disability. Withdrawn from judicial scrutiny and 
review would be such things as disagreements over eligibility for insur- 
ance (See Gamez v. United States, 95 F. Supp. 656), disagreements with 
regard to whether premiums had been paid on time (See Collier v. United 
States, 90 F. Supp. 215), disagreements over conversion and exchange 
privileges, disagreements about cash values and loans on other than 
term policies, as well as disagreements about dividends and all other 


matters that have given rise to the mass of litigation over life insurance, 


As shown by the Historical Note to Section 817 of 38 U.S.C.A. ’ 
that section as originally enacted provided that the Administrator's deci- 
sion as to waiver of premiums was binding on the court. However, in 
1946 that provisonwas deleted. The 1946 amendment has been held in 
United States v. Roberts, 192 F. 2d 893, 896 and in Zazove v. United 
States, supra, 611, to indicate a Congressional intent to provide judicial 
review and eliminate the finality of decisions of the Administrator on 
insurance matters. However, if a suit can be maintained under sections 
445 and 817 only when the suit involves a claim for indemnification for 


loss resulting from contingencies insured against, as Candell held, then 
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the Administrator's decision as to all other insurance matters, including 
the waiver of premiums, would be final and not subject to judicial review. 


In contending that "a sufficient ‘disagreement’ has not been shown 
to satisfy 38 U.S.C.A. 817",, the appellants may mean that the veterans 
did not file claims for the special dividends. The record clearly shows 
that they did ((8, 25) (16, 28) (21, 30) (33, 49, 52, 55, 64) (41, 58, 61) 
(76, 119-24) ). The appellants may mean that there was no denial of 
the claims. If they mean that there was no denial because no appeal was 
taken to the Administrator, it will suffice to say that after the special 
dividends were misappropriated pursuant to the Administrator's Deci- 
sions 513 and 742 (J.A. 101), the record shows that it would have been 
futile to “appeal” to him (J.A. 117). ‘Neither equity nor the law requires 


idle acts, particularly an appeal to a Government official to rescind an 
action which exceeded his statutory authority. The trial court so ‘held 
(J.A. 155-156). See Skinner and Eddy Corp.-v. United States, 249 U.S. 


557. On the other hand, the appellants may mean that there was no denial 
of the claims, because payment thereof was made by setting off the divi- 
dends against the alleged but nonexistent debt due the United States. The 
theory is not tenable. In amending section 445 by providing in section 
445c that a denial of a claim for insurance shall constitute a disagreement 
for the purposes of section 445, Congress intended that section 445 should 
be construed liberally. At the very least there was a disagreement be- 
tween the Administrator and the class represented in Deering and Mabbutt 
as to the manner in which the special dividends should be disbursed. 
Shaull v. United States, 82 U.S. App. D.C. 174, 161 F. 2d 891, 894. 
Finally, the appellants may mean that there was no denial of those claims 
which were paid in part, by taking that portion of the special dividends 
which were needed for set-off against the alleged but nonexistent debt 
arising under Article IV of the Relief Act and paying the balance of the 
special dividends over to the veterans entitled thereto. This is what 
happened in many cases, including those of Plesha, J. E. Mabbutt and 
Hormel (J.A. 55, 64, 40, 58). The answer to this contention is that pay- 
ment of only part of what is claimed is a denial as to the balance. Biven 
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v. United States, 79 U.S. App. D.C. 61, 142 F. 2d 570. 


The appellants’ third and last contention on this jurisdictional issue 
is that the "true dispute" here concerns the Government's right to the set- 
off and does not concern theGovernment's liability for the special divi- 
dends which always has been conceded. This contention blithely disre- 
gards the fact that the dividends were not paid. In the District Court in 
Plesha the Government argued that the dividend was paid because the Gov- 
ernment rightfully took it to satisfy its claim and therefore, that the Court 
had no jurisdiction to determine whether the Government had a right to 
take it. The argument with respect to the “true dispute” is not quite so 
crude an example of arguing in a circle, but it does reduce to a claim 
that if the Government defends a suit for a dividend or to enforce some 
other right under a N.S.L.I. policy by asserting some right arising out- 
side of the policy, the insured has no remedy under the N.S.L.I. Act and 
must find jurisdiction elsewhere, if he can. | 


In making this argument appellants apparently have forgotten that 


the existence or non-existence of Federal jurisdiction is to be determined 
by the complaint, and can neither be supplied nor defeated by the answer. 
Barnett v. Kunkel, 264 U.S. 16, 20; Hillsborough Township vy. Cromwell, 
326 U.S. 620, 626; 54 Am. Jur. 708; 12 A.L.R. 2d 51-54. They also 
seem to have overlooked the fact that these are suits for the misappropria- 
tion of funds from the N.S.L.I. (Trust) Fund. 


The appellants have cited no case which holds that jurisdiction 
depends on the nature of the "true dispute". We feel sure that if there 
were any authority supporting such a further withdrawal of administra - 
tive action behind the iron curtain of sovereign immunity, the industry of 
appellants’ counsel would have supplied it. United States v. New York, 
New Haven and Hartford R.R. Co., 355 U.S. 253 says that the "true 
dispute" affects the burden of proof as to the right to take an offset. This 
proposition has nothing to do with jurisdiction. The pertinence of Alcoa 
SS. Co. v. United States, 338 U.S. 421, 422 to this jurisdictional ques- 
tion is not discernable to appellees. 
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The authorities cited in footnote 26 and on page 41 of appellants’ 
brief do no more than establish that there was more than one ground of 
jurisdiction on which Plesha and the others similarly situated could have 


sought relief. McElhany v. United States, 101 C. Cls. 286, does not hold 


that there was no jurisdiction under section 445; it just says that the 
Court of Claims did have jurisdiction.. It certainly does not establish 
that the existence of one ground for jurisdiction defeats or restricts juris- 
diction under another statute, as appellants seem to contend in the last 
sentence of their brief. There is no basis in logic or law for any such 
proposition. Following the argument to its logical conclusion would 
produce this ridiculous result: In a case where jurisdiction could be 
pased either on diversity or on the existence of a Federal question, the 
existence of diversity jurisdiction defeats jurisdiction on the Federal 
question and the existence of the Federal question defeats diversity juris- 
diction. 


To appellees sections 445 and 817 seem as plain as this: If a claim 
for an insurance benefit is made and denied, suit lies. Why the Govern- 
ment refuses payment or denies the right is completely immaterial on the 
jurisdiction question -- its right to refuse or deny is an issue to be tried 
on the merits. 


CONCLUSION 


Accordingly, we respectfully submit that the judgments below are 
amply supported by law, and in equity and justice should be affirmed. 


HENRY F. BUTLER 
JOHN T. KOEHLER 

JOHN GEYER TAUSIG 
NATHANIEL F. BEDFORD 
LAWRENCE A. SCHET 


1039 Investment Building 
Washington 5, D. C. 
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APPENDIX 


Statutes Involved 


38 U.S.C.A. (1952 ed.) 454a, now codified as 38 U.S.C. 3101(a). 


"From and after October 17, 1940, this section shall be con- 
strued to prohibit the collection by set-off or otherwise out | 
of any benefits payable pursuant to any law administered by 
the Veterans Administration and relating to veterans, their 
estates, or their dependents, of any claim of the United 
States or any agency thereof against (a) any person other 
than the indebted beneficiary or his estate; or (b) any bene- 
ficiary or his estate except amounts due the United States - 
by such beneficiary or his estate by reason of overpayments 
or illegal payments made under such laws relating to veterans, 
to such beneficiary or his estate or to his dependents as 
such:" 


38 U.S.C.A. (1952 ed.) 802(e), now codified as 38U.S.C. _. 


The premium rates for such insurance shall be the net rates 
based upon the American Experience Table of Mortality and 
interest at the rate of 3 per centum per annum. All cash, . 
loan, paid up, and extended values, and all other calcula- 
tions in connection with such insurance, shall be based upon 
said American Experience Table of Mortality and interest 
at the rate of 3 per centum per annum." 


38 U.S.C.A. (1952 ed.) 804, now codified as 38 U.S.C. 719 (a) 


"There is authorized to. be appropriated out of any 
money in the Treasury not otherwise appropriated, such 
sums as may be necessary to carry out the provisions of 
this subchapter, to be known as the National Service Life 
Insurance appropriation, for the payment of liabilities under 
National Service Life Insurance. Payments from this ap- - 
propriation shall be made upon and in accordance with 
awards by the Administrator." 


38 U.S.C.A. (1952 ed.) 805a, now codified as 38 U.S.C. 786. 


"All cash balances in the United States Government life- 
insurance fund and the national service life-insurance fund 
on February 10, 1942, together with all moneys thereafter 
accruing to such funds, including premiums, appropriated : 
moneys, the proceeds of any sales of investments which may 
be necessary to meet current expenditures, and interest on 
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investments, shall be deposited with the Treasurer of the 
United States in the disbursing accounts of the Chief Dis- 
bursing Officer, Division of Disbursement, and shall there- 
upon be available for disbursement for meeting all expendi- 
tures and making investments authorized to be made from 
such funds without covering into the Treasury of the United 
States and withdrawal on money requisitions. All necessary 
bookkeeping adjustments of such funds in the accounts on the 
books of the Treasury shall be made upon the basis of the 
settlement of disbursing accounts by the General Accounting 
Office." 


38 U.S.C.A. (1952 ed.) 700 and 701, now codified as 38 U.S.C. 10 


"For disability resulting from personal injury suffered or 
disease contracted in line of duty, or for aggravation of a pre- 
existing injury suffered or disease contracted in line of duty, 
in the active military, naval, or air service, during a period 
of war, the United States will pay to any veteran, thus disabled 
and who was discharged or released under conditions other 
than dishonorable from the period of service in which said 
injury or disease was incurred, or preexisting injury or 
disease was aggravated, compensation as provided in this 
subchapter, but no compensation shall be paid if the dis- 
ability is the result of the veteran's own willful misconduct." 


Public Law 759, c. 896, 81st Cong., 2d Sess., 64 Stat. 


"The following sums are appropriated, out of any money in 

the Treasury not otherwise appropriated, for the support 
of the Government, for the fiscal year ending June 30, 1951, 
namely: 
* * * * 


VETERANS' ADMINISTRATION 
* * 


a * 


Compensation and pensions: For the payment of com- 
pensation, pensions * * * authorized under any act of Con- 
gress * * *, the administration of which is now * * * 
placed in the Veterans' Administration * * * $2, 147,520,000, 
to be immediately available and to remain available until 
expended." 


* * * 
Public Law 45, c. 121, 82nd Cong., 1st'Sess., 65 Stat. 
"The following sums are appropriated, out of any money in 


the Treasury not otherwise appropriated, to supply sup- 
plemental appropriations for the fiscal year ending June 31, 
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1951, and for other purposes, namely: 
* * * 


VETERANS' ADMINISTRATION 
* * 


* * 


"For an additional amount for 'compensation and pen- ! 
sions', $26,618,000, to remain available until expended." 2 


2 The fiscal year 1951 is the year in which the withholding of the disability 
compensation from the veteran Emmet was commenced (J.A. 9, 26). There 
have been similar appropriations for each succeeding year. 
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IN THE 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15,066 
Sumner G. WHITTIER, ADMINISTRATOR OF VETERANS AFFAIRS, ET AL., 
APPELLANTS, 
v 


Herman L. R. Emmet, Jz., On Behalf of Himself and all Others 
Similarly Situated, APPELLEE 


No. 15,067 


Unirep StaTes oF AMERICA, APPELLANT, 
v. 


James A. DEERING, On Behalf of Himself and all Others Similarly 
Situated, APPELLEE 


No. 15,068 


Unrrep States or AMERICA, APPELLANT, 


v 
Rosert H. Massurt, ET au., Suing For Themselves and all Persons 
Similarly Situated, APPELLEES 


ON APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANTS 


A. Attorneys’ Fees 


1. Despite the unmistakable injunction of this Court 
that a ‘‘ ‘but for’ rule of causation”’ will not sustain a 


1Inadvertently, appellants failed to print Public Law 85-586, 
the statute authorizing refund to the veteran claimants, in full in 
the appendix to our main brief. It is reproduced in the appendix 
to this brief, infra, p. 11. 

(1) 
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claim for attorneys’ fees (Thomas v. Peyser, 73 U.S. App. 
D.C. 155, 156-157, 118 F. 2d 369, 370-371), appellees’ 
counsel persist in relying upon that very rule. Indeed, 
appellees’ counsel go further and assert that they are 
entitled to fees because—in their terms, not ours—their 
services were the ‘‘proximate cause’’ of the refunds to 
8,440 veterans and there was no ‘‘efficient intervening 
cause’? (Appellees’ brief, pp. 10, 29, 33, 34). By importing 
these terms of tort law, counsel evidently propose that 
the same causal chain which imposes liability upon tort- 
feasors for their wrongful action should be sufficient to 
warrant compensation of attorneys. This is an extraor- 
dinary reversal of the actual rule. Attorneys are not 
entitled to compensation for indirect consequential results 
of their acts, but only for faithful services to direct 
clients or in a limited number of ‘‘exceptional cases’’— 
where a fund was directly created or preserved by at- 
torneys’ services and fees are justified ‘‘for dominating 
reasons of justice.”? Sprague v. Ticonic Bank, 307 US. 
161, 167. See our main brief, pp. 18-27. 

2. Appellees’ counsel have utterly failed in their attempt 
to show that their services meet this standard. They state, 
first, that United States v. Plesha, 352 U.S. 202, benefitted 
all 8,440 veterans because the Veterans Administrator ‘‘was 
by tradition bound”’ to treat all veteran claimants equally 
with the three victorious parties in that suit (Appellees’ 
brief, pp. 27-28). We submit, however, that such com- 
mendable agency policies cannot redound to private 
counsel’s pecuniary credit. Moreover, as appellees’ 
counsel recognize, the Administrator’s good intentions 
proved insufficient. Congressional approval and action was 
required before the refunds could be made. Like any 
Supreme Court decision, Plesha could have been relied 
upon by many persons pursuing independent claims. But 
as far as attorneys’ fees are concerned, even apart from the 
necessity to show an actual fund (pp. 5-6, infra), Plesha 
was of no direct benefit to those veterans not parties to it. 

Second, appellees’ counsel insist that their institution of 
the three instant class suits protected all 8,440 veterans from 
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the statute of limitations; conceding that more than one- 
third the veteran claimants were not represented in the 
class suits and ‘were subject to additional technical defenses, 
they further argue that the Veterans Administration and 
Congress made refunds to all only to ‘‘avoid the complaints 
and political pressures’? which would have resulted from 
unequal treatment (Appellees’ brief, pp. 33-34). Here 
again, counsel in effect concede that independent action by 
the agency and Congress was the source of the refunds for 
several thousands of the veterans. But they seek to ignore 
the fact that the same governmental steps were also the 
actual source of the refunds for all the veteran claimants. 

Indeed, the Veterans Administration proposed and Con- 
gress enacted Public Law 85-586 upon their articulated be- 
lief that the Government had a good defense of statute of 
limitations and legislation was required to waive it, de- 
spite their knowledge that the class suits were pending. 
Appellees’ counsel disingenuously assert that they have 
searched ‘‘in vain’’ for this legislative background (Ap- 
pellees’ brief, p. 33). To facilitate their search, we had 


provided the relevant citations in our main brief on page 
26 and in note 16 on that page. We now quote the cited 
material statements in the margin below.” 


2 Report of Senate Committee on Labor and Public Welfare. 
“Finally, as recommended by the Veterans’ Administration, the bill 
authorizes waiver of technical defenses which might be available 
to the Government against some of these veterans, such as * * * the 
10-year statute of limitations.” S. Rept. 1862, 85th Cong., 2d Sess., 
p. 3. Quoted by Senator Thurmond on the Senate floor, 104 Cong. 
Rec. 14365. 

Statement on the House floor by Representative Teague (whose 
bill became Public Law 85-586): “I agree completely with the 
Veterans’ Administration * * * that purely technical defenses such 
as the statute of limitations * * * should be waived.” 104 Cong. 
Rec. 4787. 

Letters of Veterans Administration: “The Comptroller General 
further indicated that in the absence of congressional authorization 
it would be improper to waive technical defenses which might be 
available in some instances, such as the 10-year statute of limita- 
tions (31 U.S.C. 71a) * * *. He suggested presentation of the 
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Counsel’s mistaken approach is demonstrated by their 
ominous warning that if the class suits did not toll limita- 
tions, then the claims of veterans entitled to refund of divi- 
dends and disability compensation are ‘‘forever barred’’ 
(Appellees’ brief, p. 41). Of course this is not so, as far 
as the principal amounts are concerned. The legal right 
of all veteran claimants to refund of the amounts withheld 
from them rests securely upon Public Law 85-586, not upon 
the unwarranted continued prosecution of the instant suits 
or upon the supererogatory grants of judgment below for 
those principal amounts. Since a few months after the 
Plesha decision, and surely after enactment of Public Law 
85-586, it has been apparent that the responsible officials 
“ean, and doubtless will, discharge the claim [for the prin- 
cipal amounts] without any mandamus”’ or other judicial 
action. Reeside v. Walker, 11 How. 272, 291. As we have 
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matter to the Congress, recognizing that the Congress might wish 
to authorize refunds without regard to the possible availability of 
technical defenses * * *. H.R. 9369 would implement this sugges- 
tion * * *.” S. Rept. 1862, p. 5; H. Rept. 1491, 85th Cong., 2d Sess., 
p. 4. 

Letters of the Comptroller General: “Also, because of operation 
of the 10-year statute of limitation set out in title 31 United 
States Code, section 7la, * * * there may be substantial defenses 
to certain claims for refund which might be received. Such de- 
fenses, of course, could not properly be waived by us or your ad- 
ministration [Veterans Administration]. * * * However it may 
be that the Congress * * * might not wish to raise such technical 
defenses against them.” S. Rept. 1862, p. 12; H. Rept. 1491, p. 11. 
“We have considered further * * * our decision of June 24, 1957 (36 
Comp. Gen. 825). * * * In the same decision, we observed that 
* * * there were substantial technical defenses to certain of the 
refunds, such as statutes of limitations, which no administrative 
officer of the Government was authorized to waive, that the matter 
should be brought to the attention of the Congress for an appro- 
priation to make the refunds with the suggestion that it consider 
authorizing such refunds * * * without regard to the technical 
defenses which might be raised.” S. Rept. 1862, pp. 7-8; H. Rept. 
1491, pp. 6-7. “We feel such refunds should be made even though 
there may be technical defenses to certain of the claims, such as 
the running of applicable statutes of limitations ** *. We therefore 
recommend favorable consideration of the bill * * *.” S. Rept. 
1862, p. 7; H. Rept. 1491, p. 6. 
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shown, in our main brief, pp. 26-27, regardless of the pos- 
sible effect of the class suits upon the defense of limitations, 
counsel’s services (even if a fund existed) are not com- 
pensable when payment was concurrently assured by gov- 
ernmental action. 

Appellees urge that a benefit accrued to the veteran claim- 
ants because the judgments in the instant cases directed 
payment by defendants without mention of any condition 
that veterans should file applications as required by Public 
Law 85-586 (Appellees’ brief, pp. 10, 29). However, the 
judgments contain such provisions only with respect to 
veterans from whom dividends and disability compensation 
were withheld; the district court relied upon Public Law 
85-586 for the payments to the thousands of other veteran 
claimants (J.A. 162-164, 179-181, 196-198). In any event, 
Congress has provided a specific method for recovery of the 
principal amounts—ineluding applications therefor—and 
we believe that such reasonable administrative procedure 
could not conceivably be superseded by the redundant entry 
of judgments below for those same amounts. 

3. Even as to the technical necessity to show a fund 
created or preserved within the jurisdiction of the court 
below, counsel’s contentions have been notable only for a 
lack of consistency. Appellees’ counsel have urged, on one 
hand, that the alleged fund consisted of amounts collected 
and paid into the Civil Relief Revolving Fund (J.A. 13; 
Appellees’ brief, pp. 37-38) ; second, that it consisted of 
amounts constructively in the National Service Life Insur- 
ance Fund (J.A. 87; Appellees’ brief, pp. 36-37) ; third, 
that it was constituted of monies generally authorized by 
Congress for payment of dividends and disability compen- 
sation (Appellees’ brief, p. 39). And the district judge, 
in his oral decision, stated that he was granting fees from . 
all the refunds directed by Congress in Public Law 85-586 
on the theory that these were funds “produced, or pre- 
served, or restored * * * by the efforts and services of 
counsel?’ (J.A. 144). We have already demonstrated that 
none of these funds existed or sustained the judgment 
below (Main brief, pp. 10 n. 10, 22-23, 35-36). 

The second theory above, that the dividends withheld 
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were in effect later restored to the Insurance Fund, is not 
at all supported by our view that refunds of such amounts 
are subject to the anti-attachment provisions of the vet- 
erans law (Main brief, pp. 31-34), despite counsel’s argu- 
ment to that effect in their brief, pp. 27, 37. For the anti- 
assignment provisions apply to payments not only under 
the Insurance Act, but ‘‘under any of the laws relating 
to veterans’. 38 U.S.C. (1952 ed.) 454a (Main brief, p. 44). 

Aside from the contention that the instant suits were 
hybrid class actions dealing with specific property—one or 
more of the various alleged funds—appellees’ counsel 
labor mightily to show that if these are ‘‘spurious’’ class 
suits, it is not necessary for all members of the class to 
intervene before trial in order to take advantage of them 
(Appellees’ brief, pp. 40-44). This argument would not 
reach the instant situation in which trial has already 
culminated in judgment and the cases are on appeal. At 
this stage, it is apparent that the class suits have actually 
afforded protection against limitations only to the two 
veteran claimants who intervened below without having 
instituted suit or obtaining judgment elsewhere. All other 
claimants relied, quite properly, upon the actions being 
taken on their behalf by the Veterans Administration and 
Congress. See also Main brief, pp. 27-29. 

4. Finally, we reiterate our position that counsel’s 
claim, far from presenting ‘‘dominating reasons of jus- 
tice’’,? is barred by its lack of equity. 

Answering this point, developed in our main brief at pp. 
29-31, appellees’ counsel have purported to lay out in 
detail their part in the legislative history of Public Law 
85-586 (Appellees’ brief, pp. 19-22). In the first place, 
their statement significantly errs in discussing the Veterans 
Administration’s initial attempt in July 1957 to obtain 
an appropriation for refund. Counsel state that their 
views ‘‘were first made known’’ to the House Subcommittee 
by letter dated three days after that body had already re- 
jected the appropriation and that, consequently, they could 


3 Sprague v. Ticonic Bank, 307 US. 161, 167. 
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not have been instrumental in obtaining its rejection (Ap- 
pellee’s brief, pp. 7, 20). Actually, however, their letter 
itself demonstrates that they had earlier been in contact 
with the subcommittee, requesting the opportunity to tes- 
tify (J.A. 185). The letter also urges the subcommittee 
to consider counsel’s arguments in reaching its conclusion 
on the appropriation, thus demonstrating that no final 
determination had yet been made (J.A. 139). At that 
time, ignoring the fact that less than two-thirds of the 
veteran claimants were represented in the class suits, 
counsel urged that Congress should leave all the claimants 
to relief by judgment and opposed any legislative action 
as ‘“‘unwise and unnecessary’’ (J.A. 139). And, the fol- 
lowing year, when the refund bill finally reached the floor 
of the House, Representative Teague (whose bill became 
Public Law 85-586) referred to the unanimous rejection 
by the House Committee of the objections of ‘‘one law firm 
in town that has felt the bill should not pass.” 104 Cong. 
Rec. 4788. 

Moreover, since counsel are asserting a claim for fees 
in the instant class suits, the good faith of their litigation 
tactics is particularly at issue. At most, the only benefit 
to any veteran claimants which could result from counsel’s 
continued prosecution of these actions is the recovery of 
interest by less than two-thirds the veteran claimants. At 
most, therefore, counsel should have received an award 
of fees only from the amounts of interest to be paid (if 
the interest award stands—pp. 8-9, infra). The remain- 
ing veterans were not aided, but disadvantaged, by the 
long delay in receiving their full refunds due to counsel’s 
representations and these suits. 

Even as to interest, however, counsel’s claims are out- 
weighed by their dilatory and unnecessary maneuvers, 
made on their own behalf, not their clients. Main brief, 
pp. 30-31.4 Counsel claim that the various interventions 


4 Jt should be noted that while appellees allege the total number 
of hours worked by them and the amount of costs and litigation 
fees expended by them (Appellees’ brief, p. 24), they do not break 
down those amounts to indicate how much was devoted solely to 
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and transfers of cases were not dilatory, but their expla- 
nation is revealing: ‘‘if Schei claimed costs, litigation 
expenses and fees in California, Bedford in New York, 
and Butler, Koehler and Tausig in the District of Columbia, 
how could each judge evaluate or apportion the several 
services in the several districts and in the higher courts?”’ 
(Appellees’ brief, p. 26). This record clearly shows, 
as counsel state, that ‘‘All of these suits were a part of a 
consciously coordinated effort toward one goal * * °” 
(Appellees’ brief, p. 25). But the goal so diligently sought 
in these class suits was less the diligent protection of the 
interests of a group of veterans than the recovery of 
unwarranted compensation for counsel. 


B. Interest 


Appellees’ claim for interest for the delay in payment 
of insurance dividends boils down to the assertion that such 
interest was impliedly authorized by Congress because it 
made National Life Insurance policies subject to the general 
law of trusts (Appellees’ brief, pp. 51-52, 58-60). Congress 
did designate the Insurance Fund as “‘a permanent trust 
fund”. However, the point is that Congress did not leave 
the policyholders to the general law of insurance, trusts or 
other but explicitly set forth their rights and duties in 
the Insurance Act itself. Certainly a right to interest from 
the Government—which can only arise from ‘‘express”’ 
consent, not ‘‘by implication or by use of ambiguous lan- 
guage’’*—must be found within the boundaries of this 
statute. 

As we have shown (Main brief, pp. 36-37), the Act 
authorizes the Secretary of the Treasury to invest any part 
of the Insurance Fund at interest but such interest earnings 


Nee eee as 
their claim for fees. No more than about one-fourth the total 
number of stated hours were involved in the successful Plesha liti- 
gation. Main brief, p. 18, n. 10. Moreover, they fail to mention the 
testimony of Mr. Schei, counsel in Plesha, that the costs and ex- 
penses in that suit were paid by an insurance company, which also 
compensated him for part of his services (J.A. 106, 108-109). 
5 United States v. N. Y. Rayon Co., 329 US. 654, 659. 


9 


—of the Fund, not of individual policyholders—may be 
shared by policyholders only through the mechanism of 
dividend payments (which depend largely on mortality ex- 
perience). There is nothing whatever to sustain, or sug- 
gest, entitlement to interest for delay in payment of divi- 
dends. Moreover, the almost identical statutory provisions 
of the U.S. Government Life Insurance Fund had earlier 
been construed to bar interest for delay. United States v. 
Citizens Loan & Trust Co., 316 U.S. 209; ef. United States 
v. Worley, 281 U.S. 339. 

Appellees have sought to distinguish the last-cited cases 
on the ground that it was not until 1934 that the Govern- 
ment Life Insurance Fund was expressly designated a 
“trust fund’? (Appellees’ brief, p. 56). But, as above noted, 
we are not dealing with the effect of any word importing a 
‘‘trust?’ under general law, but with the effect of particular 
provisions—for the investment of a fund and payment of 
dividends—common to Government Life and National Serv- 
ice Life Insurance. Cases dealing with general trusts law 
(Appellees’ brief, p. 52) or with governmental duties based 


upon wholly different statutory or contract provisions (Ap- 
pellees’ brief, pp. 60-62) are not in point. The explicit 
terms of the Insurance Act control and the award of inter- 
est below was therefore improper. 


6 Appellees are not aided by the fact that subsequent amendment 
to the Insurance Act permitted dividends to be left on deposit and 
accumulate interest for individual policyholders (or for that mat- 
ter, that types of policies other than those involved here may have 
had that privilege earlier) (Appellees’ brief, pp. 58-59; Main brief, 
p. 36, n. 23). The uncontroverted fact is that the dividends in 
suit could not have been left in the Insurance Fund and, therefore, 
could not and did not earn interest for the appellees or for the 
Government. Main brief, pp. 35-36. 
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CONCLUSION 


For the foregoing reasons, and the reasons stated in our 
main brief, we respectfully submit that the judgment below 
should be reversed. 

Grorce Cocuran Dovs, 
Assistant Attorney General. 
Ourver GascH, 
United States Attorney. 
Morton HoLuanDeER, 
LIonEL KEsTENBAUM, 
Attorneys, Department of Justice, 
Washington 25, D.C. 


Davin C. Byrn, 
Assistant Director, Litigation Service, 
Veterans Administration, 
Washington 25, D.C. 
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APPENDIX 


Public Law 85-586, 72 Stat. 487, approved August 1, 1958: 


An Act 


To authorize refunds by the Veterans’ Administration of 
amounts collected from former servicemen by the Govern- 
ment pursuant to guaranty of life insurance premiums 
under the original Soldiers’ and Sailors’ Civil Relief Act 
of 1940. 


Be it enacted by the Senate and House of Representa- 
tives of the United States of America in Congress assem- 
bled, That the Administrator of Veterans’ Affairs is hereby 
authorized to make refunds, without interest, which are 
due on account of amounts collected by the United States 
Government by offset or otherwise from persons who made 
valid application for and were legally entitled to the pro- 
tection of article IV of the Soldiers’ and Sailors’ Civil 
Relief Act of 1940, as it existed prior to the amendments 
of October 6, 1942. No refund shall be made pursuant to 
this Act unless application therefor is made to the Vet- 
erans’ Administration, within two years after the date of 
enactment of this Act and refund hereunder shall not be 
denied by reason of any other statutory time limitations, 
judgments heretofore rendered, or any other technical de- 
fense. 

Sec. 2. The Soldiers’ and Sailors’ Civil Relief Fund may 
be used by the Veterans’ Administration for making re- 
funds pursuant to this Act and there is hereby authorized 
to be appropriated such additional sums as may be neces- 
sary to carry out the purpose of this Act. 
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Appellant, 
v. 


ROBERT H. MABBUTT, et al., 
Suing for Themselves and all Persons Similarly Situated, 


Appellees. 


PETITION FOR REHEARING EN BANC 


GROUNDS FOR THIS PETITION 


Prior to oral argument of these consolidated appeals, appellees 
moved for consideration thereof by the Court en banc, because they 
believed the questions presented were of sufficient importance to war- 
rant consideration by all of its Judges. Appellees’ Motion was denied 
by an Order dated October 12, 1959. These appeals were orally argued 
before a division of this Court on November 19, 1959 and decided ad- 
versely to appellees on June 23, 1960. 


This Petition for Rehearing en banc is filed pursuant to the pro- 


visions of 28 U.S.C.A. 46 (c), because there is "great call for this court 
en banc to overrule the erroneous decision of the division" (see Judge 
Danaher's concurring opinion in Cafeteria and Restaurant Workers 


Union v. McElroy, individually and as Secretary of Defense, No. 14,689, 
decided April 14, 1960) especially if, as appellees believe: 


(1) The division has so far departed from the accepted 
and usual course of judicial proceedings as to call 
for the exercise of this Court's en banc power of 
supervision. (Without discussion or citation of 
authority, the division has reversed an important 
aspect of the judgments below - the District Court's 
conclusion of law (J.A. 156, 157) that these cases 
are "hybrid" class actions which tolled the statutes 
of limitation for members of the class who did not 


intervene.) 


The decision is based on irrelevant grounds, which, 
in turn, are based on alleged and assumed facts con- 
tradicted by the record. (For example, the decision 
that mandamus will not lie in Emmet because, "In 
this case the amounts claimed had not yet been deter- 
mined at the time the action was filed." But compare 
J.A. 25, 26, 122-124 with that statement.) 
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(3) The decision conflicts with decisions of this Court 
and the Supreme Court of the United States while: 


(a) misconstruing jurisdictional provisions 
for suits under the National Service Life 
Insurance Act; 


curtailing the power of this Court and the 


District Court in mandamus actions; 


condoning a $960,000 misappropriation 
by the Trustee from the "permanent trust 
* * * known as the National Service Life 
Insurance Fund", by reversing the judg- 
ments below in favor of several thousand 
veterans for 3% per annum interest on the 
misappropriated trust funds, which had 
been illegally held by the Trustee for the 
benefit of the United States for more than 
8 years; and 


reversing the District Court's award of fees 
to attorneys but for whose services, ren- 
dered over a period of 10 years, more than 
8,440 veterans would not have recovered | 
$1,649,000, which, as United States v. Plesha, 
352 U.S. 202 held, had been illegally withheld 
or erroneously obtained from the veterans by 
the Administrator of Veterans’ Affairs. | 


ARGUMENT 


I 


THE COMPLAINT IN THE EMMET CASE IS JURISDICTIONALLY 
SOUND INSOFAR AS IT APPLIES TO MANDAMUS 

Mr. Justice Burton's opinion states that mandamus will not lie 
in Emmet because the writ seeks to compel the performance of a duty 
which called for the exercise of discretion by the Administrator of 
Veterans Affairs. The Administrator, as a Trustee of the National 
Service Life Insurance Trust Fund, and pursuant to the authority con- 
ferred upon him by 38 U.S.C.A. (1952 ed.) 805 (a), declared a N.S.L.I. 
special dividend and ordered it apportioned and paid to those benefi- 
ciaries entitled thereto on a specified date. Therefore, Mr. Justice 
Burton's statement could only mean that, when the Administrator had 
thus exercised his discretion, he did not have the ministerial duty to 
make the dividend payment to all beneficiaries, but could in the further 
exercise of his discretion withhold the dividend from those who, in his 
opinion, were indebted to the United States under the provisions of 
Article IV of the Soldiers’ and Sailors' Relief Act of 1940, 50 App. 
U.S.C.A. 540-554. Once the only possible meaning of the statement 
is disclosed, the fallacy of the statement is easily demonstrated. With 
exceptions not here involved, the second paragraph of 38 U.S.C.A,. (1952) 
454 (a) specifically "prohibit | ed] the collection by set-off or otherwise 
out of any benefits payable pursuant to any law administered by the 
Veterans Administration . . . of any claim of the United States. . .". 
As to debts incurred under the Soldiers’ and Sailors' Relief Act, after 
its amendment in 1942,7 but only as to such debts, the foregoing prohibi- 
tion was set aside. The 1942 amendment provided that "not withstanding 
any other Act’ any debt arising under the Relief Act, as amended in 1942, 


s Emphasis throughout this petition is that of appellees, unless otherwise 
indicated. 
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"may be collected either by deducting any amount due said insured by 
the United States or as otherwise authorized by law." 50 U.S.C. App. 
546. Thus it is evident that, even if any N.S.L.I. policy holder had be- 
come indebted to the United States for payments made on his behalf 
under the Relief Act, prior to its amendment, that debt could not be 
collected by set-off of N.S.L.I. dividends due the insured by the United 
States, and the Administrator had a ministerial duty to pay the N.S.L.1. 
dividend to all veterans entitled thereto. : 


The Administrator erroneously determined that debts were created 
by payments made on behalf of the insureds protected by the Relief Act 
of 1940. To support the conclusion that this determination involved the 
exercise of discretion and, therefore, that mandamus will not lie in 
Emmet, Mr. Justice Burton cites 38 U.S.C. 785 and 211 for the proposi- 
tion that "The Code vests extensive unreviewable discretion in the Admin- 
istrator to determine matters of law and fact in this area." In what 
area? Those Sections provide that, except for any claim arising under 
a N.S.L.I. contract ,"the decisions of the Administrator on any question 
of law or fact concerning a claim for benefits or payments under any 
law administered by the Veterans Administration shall be:final and con- 
clusive and no other official or any Court of the United States shall have 
power or jurisdiction to review any such decision." But the point Mr. 
Justice Burton fails to grasp is that a debt asserted by the Government 
is not a "claim for benefits or payments." This point is cogently made 
in Hormel v. United States, 123 Fed. Supp. 806, wherein it is stated at 
809: 

"Defendant says, however, that unless the action is brought 

under section 445 the position of the Veterans’ Administra~- 

tion cannot be reviewed in court. Authority for this is said 

to be found in section 11a-2 of title 38 U.S.C., Oct. 17, 1940, 

c. 893, 11, 54 Stat. 1197, which reads as follows: 

"Notwithstanding any other provisions of law, ex- 
cept as provided in sections 445 and 817 of this 


title, the decisions of the Administrator of 
Veterans’ Affairs on any question of law or fact 
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concerning a claim for benefits or payments 
under any Act administered by the Veterans' 
Administration shall be final and conclusive 
and no other official or any court of the United 
States shall have power or jurisdiction to re- 
view any such decisions." 


"The Government's point is not well taken. The decisions 
of the Administrator that are made final and conclusive 
are decisions 'on any question of law or fact concerning 
a claim for benefits or payments under any act adminis- 
tered by the Veterans’ Administration." The Government 
cannot be relying upon the finality of a decision with res- 
pect to a claim of an insured for benefits or payments 
under a policy of National Service Life Insurance because 
there is no controversy over any such claim. It is conced- 
ed that plaintiffs are entitled to the full dividend under such 
policies. The decision that the Administrator has made and 
of which they complain is the decision that they owe the 
Government reimbursement for payments made by the Gov- 
ernment under a different Act, the Soldiers’ and Sailors' 
Civil Relief Act. I cannot bring myself to believe that the 
cited section means that the Administrator of Veterans’ 
Affairs can decide that there is money due from service- 
men to the Government under the Soldiers’ and Sailors' 
Civil Relief ‘Act and come into court and obtain a judgment 
against the servicemen upon the sole allegation that his 
determination has been made final and conclusive. 


"(4) (5) A debt asserted by the Government is not a ‘claim 
for benefits or payments' within the meaning of section 
11a-2 of Title 38. This provision has been construed by 
two courts of appeals as limited to claims by veterans for 
gratuitous benefit payments, and as inapplicable to rights 
asserted by'the Government. United States v. Gibson, 9 
Cir., 207 F.2d 161, 163; Hahn v. Gray, 92 U.S. App. D.C. 
188, 203 F.2d 625, 626.2 But cf. United States v. Gudewicz, 
D.C., E.D.N.Y., 45 F.Supp. 787. The predecessor provision 
on the conclusiveness of decisions of the Administrator of 
Veterans’ Affairs, Section 5 of the Economy Act, March 20, 
1933, 48 Stat. 9, 38 U.S.C.A. §705, was similarly inter- 
preted by the Supreme Court as applicable only to gratuities 
sought by veterans. Lynch v. United States, 292 U.S. 571, 
587, 54S. Ct. 840, 78 L. Ed. 1434. 


2 See also Hines, Administrator of Veterans Affairs v. The United States, ex 
rel Marsh, 70 App. D.C. 206, 105 F.2d 85. 
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The appeal by the United States from the District Court's judgment 
in favor of Hormel was by stipulation suspended and by the same stipula- 
tion finally affirmed by the Supreme Court's decision in United States v. 
Plesha, supra, with Mr. Justice Burton and two other Justices dissenting. 
(J.A. 137). That decision held that premium payments by the United States 
on commercial life insurance protected by the Relief Act of 1940 did not 
create debts for the insured servicemen on whose accounts the payments 
were made, and that in interpreting the Act otherwise and in collecting 
the non-existent debts from the servicemen the Administrator had exceed- 


ed his statutory authority. 


Harmon v. Brucker, Secretary of the Army, 355 U.S. 579, involved 
38 U.S.C. 693h, which made the findings of the Army Review Board with 
respect to the type of discharge issued to a soldier final "subject only 
to review by the Secretary of the Army". The Secretary contended that 
it deprived the court of jurisdiction over a mandamus action brought to 
review those findings and to compel the issuance of the type of discharge 


certificate to which the soldier was entitled by law, but the Supreme Court 
held: 


"The District Court had not only jurisdiction to determine 
its jurisdiction but also power to construe the statutes in- 
volved to determine whether the respondent did exceed his 
powers. If he did so, his actions would not constitute exer- 
cises of his administrative discretion, and, in such circum- 
stances as those before us, judicial relief from this/illegal- 
ity would be available. Moreover, the claims presented in 
these cases may be entertained by the District Court because 
petitioners have alleged judicially cognizable injuries". 


With the knowledge that the Administrator had a ministerial duty 
to pay the declared special dividend to Emmet and all similarly situated 
veterans, we now proceed to an analysis of Mr. Justice “urton's state- 
ment that mandamus is not available in Emmet "inasmuch as 
the Tucker Act provided an adequate remedy at law to test the question". 
Land v. Dollar, 330 U.S. 731, 738-9, establishes that where public officials 
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"unlawfully seize or hold a citizen's realty or chattels, recoverable by 
an appropriate action at law or in equity, he is not relegated to the Court 


of Claims to recover a money judgment". The law as stated in the Land 
case is equally applicable when a public official unlawfully seizes or 
holds a citizen's "money" as distinguished from his "realty or chattels". 


Clackamas County, Oregon v. McKay, Secretary of the Interior, 94 U.S. 
App. 108, 219 F.2d 479, involved only a demand for money unlawfully 


withheld by a public official. In issuing the writ of mandamus to compel 
the payment of that money this Court said: 


"Appellee Secretaries cite Mine Safety Appliances Co. v. 
Forrestal, 57 (1945, 326 U.S. 371, 66 S.Ct. 219, 90 L.Ed. 
140) The Supreme Court, in pointing out the basis upon 
which it held mandamus not available in that case, said: 
"Certainly the action which the Secretary proposed to 
take is not a violation of any express command of Congress. 
Cf. Rolston v. Missouri Fund Comm'rs, 120 U.S. 390, 411 
(7 S.Ct. 599, 30 L.Ed. 721); Houston v. Ormes, 252 U.S. 
469 (40 S.Ct. 369, 64 L.Ed. 667); Smith v. Jackson, 246 
U.S. 388 (38 S.Ct. 353, 62 L.Ed. 788). 58 (Id., 326 U.S. 
at 374, 66 S.Ct. at 221) In Houston v. Ormes the Court 
had affirmed a decree which established a lien upon funds 
in the Treasury. In Smith v. Jackson it had affirmed a 
decree which directed payment of a judge's salary with- 
out certain deductions. In Rolston v. Missouri Fund 
Comm'rs it had affirmed a decree which compelled state 
officers to assign certain liens on property mortgaged in 
favor of the state. Each of those three cases involved 
property or money. In each the Court acted upon the de- 
clared rule that mandamus will issue to compel perform- 
ance of a ministerial duty imposed upon an officer by the 
legislature. Clearly the statement above quoted from the 
Mine Safety case was a reaffirmation of that rule.” 


Likewise, in Sloan Shipyards Corp. v. U.S. Fleet Corp., 258 U.S. 
549, the Complaint included a demand for money allegedly due under a 


contract and unlawfully withheld by the defendant and, even though a 
statute specifically authorized suit in the Court of Claims to test the 
question of plaintiff's entitlement to that money, the Supreme Court 

held that the plaintiff was not relegated to the Court of Claims. In this 
connection, attention is called to Justice Frankfurter's dissenting opinion 
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in Larson v. Domestic and Foreign Corp., 337 U.S. 682, 702-732, which 


is the most perceptive and thorough analysis of the question here involved 
that we have found. It is ironical that Justice Burton wrote the opinion in 
Emmet after concurring in Justice Frankfurter's dissenting opinion in 


Larson, wherein it is stated on pp. 722-723: 


"But the general statute permitting suit in the Court of Claims 
in certain instances against the Government is not a statute 
that provides that remedies otherwise at the plaintiff's com- 
mand are to be displaced. A holding that the availability of 
an action for monetary damages in the Court of Claims 
against the United States prevents a suit at law, or, if the 
necessary requisites for equity jurisdiction are present, 
in equity, against the governmental agent, would be as novel 
as it is indefensible in the light of the settled course of de- 
cisions. Indeed, this argument is not novel; it has been 
explicitly negatived in at least two cases. See Sloan Ship- 


yards Corp. v. United States Fleet Corp., 258 U.S. 549, 567, 
568; Land v. Dollar, 330 U.S. 731, 738." 


In reaching the conclusion that Emmet "must be dismissed on 
jurisdictional grounds insofar as it applies to mandamus," Mr. Justice 
Burton states: "In this case the amounts claimed had not yet been 
determined at the time this action was filed". Even if this were factual, 
it would not appear to have any bearing on the question whether mandamus 
will lie. In any event the record establishes that before Emmet's com- 
plaint was filed, the Administrator knew the exact amount of Emmet's 
alleged indebtedness under the Relief Act of 1940, as wellias the exact 
amount of his N.S.L.I. special dividend and monthly disability compensa- 
tion which had been applied against the non-existing debt, and had notified 
Emmet thereof (J.A. 25-26). The record also establishes that in 1949, 
after receiving each similarly situated veteran's application for a share 
of the $2,800,000,000 special dividend awarded on June 20 of that year, 
the Administrator had by "mathematical calculation" determined the 
exact amount of the special dividend to be paid each of said veterans, 
after deducting therefrom his indebtedness to the United States errone- 
ously believed to have arisen under the Relief Act of 1940 (J.A. 122-124). 
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aa 


VENUE IN THE DEERING AND MABBUTT CASES LIES IN THE DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA UNDER THE NATIONAL 
SERVICE LIFE INSURANCE ACT 

When read together, sections 445 and 817 of 38 U.S.C.A. (1952 ed.) 
provided "In the event of disagreement as to any claim arising under [2 
N.S. L. 1. contract ]/an action on the claim may be brought against the 
United States either in the United States District Court for the District 
of Columbia" or in the District Court of plaintiff's residence. In hold- 
ing that venue in the Deering and Mabbutt cases does not lie in the District 
Court for the District of Columbia, Mr. Justice Burton states that the 
above-quoted provision of the N.S.L.L Act "does not apply in the instant 
cases because the complaints here seek to recover the collections errone- 
ously made by the Government in reliance on the Soldiers’ and Sailors' 
Civil Relief Act of 1940, not the National Service Life Insurance Act”. 
This statement is a meaningless play on words. The fact that the errone- 
ous collections were made by the Administrator not in reliance on the 
Insurance Act but in reliance upon the Relief Act, does not change the 
facts that the moneys erroneously collected were dividends which had 
been misappropriated by the Trustee from the N.S.L.I. Trust Fund and 
that it was these trust funds that the Deering and Mabbutt complaints seek 
to recover. It thus becomes apparent that the fact that the erroneous col- 
lections were made in reliance upon the Relief Act is not determinative 
of the question whether there is disagreement as to any claim arising 
under a N.S.L.I. contract. Plaintiffs' claims arose under their N.S.L.I. 
contracts and plaintiffs disagreed with the Administrator that the terms 
of those contracts had been honored. These are the facts which make 


the provisions of sections 445 and 817 applicable to the Deering and 
Mabbutt cases. 
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Moreover, when Mr. Justice Burton holds that "The cases before 


us do not involve any disagreement about dividends under the Insurance 
Act, because "The Government admits the plaintiffs’ right to those divi- 
dends", he is demonstrably in error. To shorten the demonstration, we 
concede that there was no disagreement with respect to the veterans' 
entitlement to the dividends. For the same purpose we shall assume, 
arguendo, that there was no disagreement arising under the N,S.L.L 
contracts as to whether offsetting non-existent debts of the plaintiffs 
against the dividends constituted payment thereof. However, when the 
Administrator "disbursed them from the Insurance Fund and credited 
plaintiffs' accounts by offsetting the erroneous claims of the Government 
under the Soldiers' and Sailors’ Civil Relief Act", after the plaintiffs had 
made claim for payment of the dividends "to be mailed to the address 
shown" on the applications (Plts.' Exh, 5, pp. 253-256), a disagreement 
arose as to whether the N.S.L.I. contracts required payment of the divi- 
dends "in cash" to the plaintiff or permitted payment in the manner 
elected by the Administrator. 


The Insurance Act, the Regulations issued pursuant thereto, and 
the policy provisions constituted the N.S.L.I. contracts. Zazove v. United 
States, 334 U.S. 602, 611. By V.A. Reg. 8.26a, 14 FR 2832, May 28, 1949, 
the Administrator determined that N.S.L.I. special dividends "shall be 
paid in cash only". Crediting plaintiffs' accounts by offsetting invalid 
claims of the Government cannot by any stretch of the imagination be 
said to be payment "in cash only". Even if the Government's claims 
had been valid, the credit given to plaintiffs would not have constituted 
payment in cash. This is pointedly illustrated by the position taken by 
the Administrator in Candell v. United States, 189 F.2d 442. In that case 
Candell brought suit to compel the Administrator to retain Candell's 
special dividend and to credit it to his N.S.L.I. account as an interest- 
bearing deposit. The Administrator contended that if he were compelled 
to do so, the Regulation requiring payment "in cash only" would be violated. 
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Since that is true, it follows that when the plaintiffs’ accounts arising 
under the Relief Act were "credited", such credit did not constitute pay- 
ment of the special dividends in cash to which the plaintiffs became en- 
titled under their N.S.L.I. contracts. 


Mr. Justice Burton's next point is that "Even if these differences 
be treated as disagreements as to dividends, it still would be necessary 
to show here that this disagreement was one for an ‘insurance benefit’ 
within the meaning of 38 U.S.C. 784 (h)". That is true. But when he 
holds, on the authority of Candell v. United States, supra, that disagree- 
ment as to a claim for dividends does not constitute disagreement as toa 
claim for insurance benefits, he again falls into error. In Plesha v. 
United States, 123 Fed. Supp. 593, Judge Lemmon convincingly exposed 
that error and refused to follow Candell. Judge Lemmon's opinion is so 


convincing that its holding was followed and Candell's holding rejected 
by Judge Halbert in transferring Mabbutt (J.A. 193), by Judge Dimock in 


transferring Deering (J.A. 176), by Judge Curran in granting the motion 
to consolidate the cases at bar for pre-trial and trial (J.A. 81), and by 
Judge Boldt in granting the judgments which the division of this Court 
has reversed (J.A. 143, 158). 


Judge Lemmon's opinion states in part: 


| Reliance is placed upon the case of Candell v. United 
States, 10 Cir., 1951, 189 F.2d 442, 444, in which the Court 
construed Section 19 of the World War Veterans’ Act, 1924, 
as amended, 38 U.S.C.A. 445, which contains the following 
provision: 


'The term "claim", as used in this section, 
means any writing which alleges permanent and 
total disability at a time when the contract of in- 
surance was in force, or which uses words show- 
ing an intention to claim insurance benefits * * *.' 
(Emphasis supplied)" 


"Regarding the above excerpt, the Court in the 
Candell case said: 
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‘An insurance benefit means money or its 
equivalent paid as indemnity for a loss insured | 
against. A dividend upon a National Service Life 
Insurance policy is paid under the terms of the con- 
tract which gives the insured the right to participate 
in gains and savings of the National Service Life In- 
surance Fund as they may be determined by the 
Administrator. Such a dividend is a return of premi- 
um. Such a dividend has no relation to the obligation 
to pay indemnity on the happening of the loss insured 
against.’ 


"With all due respect to the highest Federal Court ina sister 
circuit, this Court is unable to agree with the construction 
placed upon the word ‘insurance benefit’. In 38 U.S.C.A. 
§454a, which is a part of the very statute that the Court in 
the Candell case was construing, we find a reference to 
‘overpayments of dividends, refunds, loans, or other insur- 
ance benefits’. (Emphasis supplied.)" 


In addition to the grounds set forth in Judge Lemmon's opinion we 


submit that Mr. Justice Burton is wrong in following Candell for the fol- 
lowing reasons: As shown above, Candell held that an insurance benefit 
is a liability arising out of the loss insured against. Section 805 (a) of 
38 U.S.C.A. (1952 ed.) provided that the N.S.L.I. Trust Fund shall be 
“available for the payment of liabilities under such insurance, including 
payment of dividends . . .".. Candell also held that "'a dividend isa 
return of premium". Sections 445 and 817 authorized suit "in the event 
of disagreement as to any claim, including claim for refund of premiums 
.""| Thus it is seen from the plain language of the statute that divi- 
dends are insurance benefits and that an action may be maintained under 


the N.S.L.I. Act when there is disagreement as to a claim about dividends. 


Furthermore, some startling consequences, which cannot be 
reconciled with sound judicial authorities, would arise from the narrow 
and restrictive construction placed upon sections 445 and 817 by Candell. 
The Administrator would have the final word on all questions arising out 
of N.S.L.I. excepting only those cases that involved disputes over pay- 
ments for death or disability. Withdrawn from judicial scrutiny and 
review would be such things as disagreements over eligibility for insur- 
ance (See Gamez v. United States, 95 F, Supp. 656), disagreements with 
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regard to whether premiums had been paid on time (See Collier v. United 
States, 90 F. Supp. 215), disagreements over conversion and exchange 
privileges, disagreements about cash values and loans on other than 
term policies, as well as disagreements about dividends and all other 
matters that have given rise to the mass of litigation over life insurance. 


As shown by the Historical Note to section 817 of 38 U.S.C.A., that 
section as originally enacted provided that the Administrator's decision 
as to waiver of premiums was binding on the court; but that provision 
was deleted in 1946. The 1946 amendment has been held, in United 
States v. Roberts, 192 F.2d 893, 896 and in Zazove v. United States, 
supra, 611, to indicate a Congressional intent to provide judicial review 
and eliminate the finality of decisions of the Administrator on insurance 
matters. However, if a suit could be maintained under sections 445 and 
817 only when the suit involves a claim for indemnification for loss 
resulting from contingencies insured against, as Candell held, then the 
Administrator's decision as to all other insurance matters, including 
the waiver of premiums, would be final and not subject to judicial 


review. 


Mr. Justice Burton's final statement on the venue issue is: "The 


‘disagreement’ which is a prerequisite to a suit under the Insurance Act 
must include the filing of a claim or protest and a denial. That is absent 
here." This statement indicates that he did not read the record — at 
least not carefully. Paragraph V of Deering's complaint alleges that he 
filed an application for the special dividend but was advised by the Vet- 
erans Administration that it had been applied as a set-off to an alleged 
indebtedness to the United States allegedly arising under the Relief Act 
of 1940, as amended (J.A. 169). Paragraph IX of Deering'’s complaint 
alleges: 
"TX, Plaintiff has protested to defendant against this un- 
authorized offset, but defendant has refused to pay to 
plaintiff his National Service Life Insurance dividends, 


has, on information and belief, made similar unauthorized 
offsets and/or collections from and has likewise dealt with 
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other members of the class to which plaintiff belongs, 

and, on information and belief, the sole remaining re- 

course of plaintiff and other members of this class is . 

to this Court." (J.A. 171). 
While the Answer denies the allegations of Paragraph IX of Deering's 
complaint, it is admitted therein that "defendant has refused to pay 


plaintiff those dividends applied as an offset." (J.A. 173). 


Paragraph VII of Mabbutt's and Johnson's complaint alleges that 
the plaintiffs therein and each similarly situated veteran made timely 
claim for the special dividend declared by the Administrator (J.A. 186). 
Paragraphs X and XI allege that defendant did not pay the full amount 
of the special dividend to the plaintiffs or to any of the similarly situated 
veterans but deducted therefrom amounts paid by the defendants on behalf 
of the claimants pursuant to the provisions of the Relief Act of 1940 (J.A. 
187). Paragraph VII of the Answer admits that Mabbutt and Johnson made 
"timely application for the special dividend” but denies that the similarly 
situated veterans did so. While Paragraphs VIII and IX deny the allega- 
tions of Paragraph X and XI of the complaint, the Answer does admit that 
$205.96 was deducted from the special dividend to which Mabbutt was 
entitled and $160.95 from the special dividend to which Johnson was 


entitled, and that only the balances of the special dividends were paid 
over to them (J.A. 191). 


Since Paul E. Plesha intervened in these suits, the record in 
United States v. Plesha, supra, was introduced in evidence herein. It 
shows that the V.A. prepared special application blanks upon which each 


veteran entitled to the special dividend was to apply therefor (J.A. 123). 


It also shows that when Plesha completed and filed that application form, 
he had taken all necessary steps to procure payment of the special divi- 
dend, and, except for his alleged indebtedness to the United States, 
allegedly arising under the Relief Act of 1940, would have been entitled 
to the full amount of the special dividend. It also shows that prior to 
commencing the suit Plesha requested the V.A. to make payment to him 
of the full amount of the special dividend to which he was entitled (J.A. 
119, 120, 121). . 
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The Pre-Trial Order in these consolidated cases shows that one 
of the facts stipulated for trial is as follows: 

"9. Several thousand veterans of the armed services are 

similarly situated to the named plaintiffs and intervenors 

in these cases." (J.A. 83). 

Of course, it is possible that Mr. Justice Burton was cognizant of 
that part of the record outlined above, when he made the statement 
presently under discussion. If so, his citation of United States v. 
Christiensen, 207 F.2d 757, establishes that the statement is an acknow- 
ledgment that each veteran had made claim for his special dividend, but 
a determination that the claim had not been rejected and in fact had been 


allowed in full when the Administrator used all or part of itasa "credit" 


against the non-existent debt which the Administrator erroneously be- 
lieved had arisen under the Relief Act. As shown above, even if the 
Administrator's action constituted a complete allowance of the plaintiffs’ 
claim for the dividend, it also constituted a rejection of their claim as 
to the manner in which it was to be disbursed. Shaull v. United States, 
82 U.S. App. D.C. 174, 161 F.2d 181, holds that suit will lie under 38 
U.S.C.A. 445 when there is 2 "disagreement . . . as to the manner in 
which the proceeds | of N.S.L.I.] should be disbursed”. 


Il 


APPELLEES COULD NOT TAKE A CROSS-APPEAL FROM 
THE JUDGMENT OF THE DISTRICT COURT 


Another part of the division's decision which is indicative of the 
non-judicial thinking upon which the entire decision was based is the 
statement that: 


"These cases were transferred to this district on motions 
of the plaintiffs and their view of the venue questions pre- 
vailed below. Having invoked the transfer provisions of 
§1404 (a) themselves, and having failed to take a cross~- 
appeal from the judgment below in their favor on the merits, 
they have waived their right to complain of the improper 
venue. Peoria & P.U.R. Co. v. United States, 263 U.S. 
528 (1924)." 
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No citation of authority is necessary to establish that having prevailed 


below on the venue questions and on the merits, the plaintiffs had no 
cause and were in no position to take a cross-appeal on the venue ques- 
tions "from the judgment below in their favor on the merits", The 
Peoria case cited is not authority to the contrary. Peoria was a suit 
for an injunction which the United States defended on the merits and on 
the ground of improper venue. The District Court overruled the venue 
objection but found for the United States on the merits. Plaintiff took 

a direct appeal to the Supreme Court of the United States from the 
adverse judgment on the merits, but the United States failed to take 

a cross-appeal from the Court's action in overruling its venue objec- 
tion. Having decided the merits in favor of the plaintiff, the Supreme 
Court held that the United States, by failing to enter a cross-appeal from 
the District Court's action in overruling its venue objection, ‘had lost its 
right to insist upon it in the Supreme Court. 2 


IV 


THE COURT BELOW RULED THAT THESE WERE HYBRID CLASS 
ACTIONS WHICH TOLLED THE STATUTE OF LIMITATIONS FOR 
NON-INTERVENING MEMBERS OF THE CLASS. A DIVISION OF 
THIS COURT HAS ERRONEOUSLY REVERSED THAT RULING, 
WITHOUT DISCUSSION OR CITATION OF AUTHORITY. 


The appeal in the Plesha case was argued before the United States 
Court of Appeals for the Ninth Circuit in November 1955. The six-year 
statutes of limitation under the N.S.L.I. and Tucker Acts were about to 
run against all veterans similarly situated to Plesha who had not filed 
suit. Therefore, Plesha's attorney attempted to obtain a stipulation from 
the Government that the final decision in Plesha would govern the claims 
of all similarly situated veterans. This was refused and counsel for the 
Government stated that the United States would assert the bar of the 
statutes against each similarly situated veteran who did not file timely 
suit (J.A. 68, 90). Accordingly, the three class actions now before this 
Court were instituted as a protection against the statutes of limitation 
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for the several thousand veterans from whom erroneous collections had 
been made by offset against N.S.L.I. dividends and disability compensa- 
tion. The named plaintiffs herein did not purport to represent those 


veterans from whom the erroneous collections had been made as a 


result of demands by the Administrator or final judgments.® 


The Court below held that "each of the consolidated actions isa 
hybrid’ class action and may be maintained under Rule 23 (a) (2) of 
the Federal Rules of Civil Procedure" (J.A. 156, 157) and "That but for 
the institution of [these] class actions the rights of all similarly situated 
veterans, who were not named plaintiffs or intervenors in [these cases 
or Plesha or Hormel], to recover at law the amounts collected from 
them by set-off . . . would have been barred by the Statutes of Limita- 
tions . . ." (J.A. 153). Judgments below were entered for each class 
member (J.A. 162, 179, 196). 


On this subject Mr. Justice Burton's opinion merely states: 


"Furthermore, since all but the few named parties to 
these actions will receive payment of their claims 
solely under Public Law 85-586, rather than under 
the judgments rendered in these cases, the terms of 
such payments are to be determined by such statute. 
It expressly states that the payments authorized are 
‘without interest’. 


* * * * * 


"From the small number of claimants who have joined 
these actions during the four years since the litigation 
was commenced, it is probable that few will join before 
judgment. Of the nine present intervenors, only two 
were not parties to one of the class suits or to Plesha. 


3 As shown in footnote 3 to Mr. Justice Burton's opinion and the stipulations 
of fact for trial (J.A. 82, 83) over $1,640,000 had been collected from approx- 
imately 8400 veterans who had been protected under Article IV of the Soldiers' 
and Sailors’ Civil Relief Act of 1940; but collections by offset against N.S.L.I. 
dividends and disability compensation amounting to $982,000 had been made only 
from "several thousand" of the 8400. Mr. Justice Burton's opinion shows that 
he ae there are "8400 litigants" represented in these class actions. He is 
confused. 
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Few more, if any, are likely to join now in view of Public 
Law 85-586. The saving of so few, out of about 8,400 
claimants, from the operation of the statute of limitations 
is not an adequate reason for imposing attorneys’ fees | 
upon all 8,400 litigants." 


The above-quoted portions of the opinion constitute, without dis- 


cussion or citation of authority, a reversal of the District Court's judg- 
ments that Emmet, Deering and Mabbutt are "hybrid" class actions which 
have saved the several thousand similarly situated veterans from the 
operations of the statutes of limitation, although they have not intervened. 
We respectfully submit that in reversing this aspect of the judgments of 
the District Court, without discussion and without citation of authority, 
the division of this Court has so far departed from the accepted and usual 
course of judicial proceedings as to call for an exercise of this Court's 


en banc power of supervision. 


Furthermore, the reversal of this aspect of the District Court's 
judgment is erroneous and in direct conflict with the decisions of this 
Court. Thompson v. Deal, 67 App. D.C. 327, 92 F.2d 478, and Clackamas 
County, Oregon v. McKay, Secretary of the Interior, supra, established 
that in "hybrid" class actions, as defined in F.R.C.P. 23 (a) (2), judgment 
may be entered for those members of the class who have not: intervened. 
This is so because a "hybrid" class action is conclusive upon all claims 
of members of the class, insofar as they do or may affect specific 
property — even the claims of those similarly situated who are not 
named plaintiffs or intervenors. Therefore, a "hybrid" class action 
tolls the applicable statute of limitation even for members of the class 
who do not intervene before final judgment. 3 Moore, Federal Practice, 
Sec. 23.11 (4) and (5), pp. 3468-3472; Sec. 23.12, p. 3476. These proceed- 
ings did affect specific property because, from January 1950, when the 
defendants in Emmet commenced the unlawful offsets against the N.S.L.I. 
dividends and disability compensation, to the date of the Emmet trial, 
Acts of Congress were in existence which appropriated "out of money 
in the Treasury” sums for the payment of the dividends and disability 
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compensation and imposed a ministerial duty upon said defendants to 

pay the same to the plaintiffs, intervenors and similarly situated veterans 
in that class action. With respect to the dividends, see 38 U.S.C.A. (1952 
ed.) 804, 805 (a) and (b), and 805a, now codified as 38 U.S.C. 719, 720, and 
786. The text of 805 (a) and (b) appears on pages 46 and 47 of the appendix 
to appellants’ brief. For the text of 804 and 805a, see page A-1 of the ap- 
pendix to appellees’ brief. With respect to the disability compensation, 
see 38 U.S.C.A. (1952 ed.) 700 and 701, now codified as 38 U.S.C. 310, 
and Public Law 759, c. 896, 81st Cong. 2d Sess., 64 Stat., and Public 

Law 45, c. 121, 82nd Cong., 1st Sess., 65 Stat., the texts of which are 

set forth in the appendix to appellees’ brief, page A-2. 


Vv 


THERE ARE ADEQUATE REASONS FOR IMPOSING 
ATTORNEYS' FEES UPON ALL 8400 VETERANS 


We are about to demonstrate that the division erred in reversing 
the District Court's award of attorneys’ fees. However, before we can 


commence the demonstration, it is necessary to set the record straight. 


Mr. Justice Burton states that the District Court "authorized the 
payment of attorneys' fees of 5% on the aggregate amount of principal 
and interest to be refunded under Public Law 85-586". The fact is that 
that Public Law provided for the refund of the principal sums which are 
the subject of this litigation but expressly stated that the principal sums 
were to be refunded "without interest". This fact is important. If the 
District Court's judgments for 3% per annum interest on the dividends 
misappropriated from the N.S.L.I. Trust Fund are eventually affirmed, 
a claim that these law suits did not substantially benefit the non-inter- 
vening members of the class would be devoid of even colorable support. 
This is so, even if the division is correct (and we do not believe it is) 
in holding that these class actions toll the statutes of limitation only for 
those members of the class who do intervene prior to final judgment. If 


the award of interest amounting to approximately $250,000 is sustained, 
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and it is necessary to intervene to be saved from the operation of the 
statutes, it is more than likely that practically all of the similarly situ- 
ated veterans will intervene, provided the Administrator is compelled 


to notify them of their right to do so. 


We now come to grips with the reasons set forth in Mr. Justice 
Burton's opinion for the conclusion that there are no adequate reasons 
for imposing attorneys' fees upon the 8,400 veterans who did not inter- 
vene in these class actions. One of the reasons assigned is: 

From the small number of claimants who have joined 

these actions during the four years since the litigation 

was commenced, itis probable that few will join before 

judgment. * * * Few more, if any, are likely to join 

now in view of Public Law 85-586. The saving of so 

few, out of about 8,400 claimants, from the operation 

of the statute of limitations is not an adequate reason 

for imposing attorneys’ fees upon all 8,400 litigants”. 

From the above quoted statement it may reasonably be inferred that, 

if these class actions actually have saved several thousand veterans 

from the operation of the statutes, there is adequate reason for impos- 

ing attorneys’ fees upon those veterans. Accordingly, there is ample 
justification to grant this petition, if Point IV above merely convinces 

a majority of the Court that the question whether the statutes have been 
tolled for the members of the class who have not intervened, was decided 
in an improper manner and, in the circumstances, might have been decided 


erroneously. 


Furthermore, even if it is assumed, arguendo, that these law suits 


will toll the statutes only for those members of the class who do inter- 
vene prior to final judgment (as the division held), the fact that to date 
the lawsuits have tolled the statutes for so few is not a sound reason for 
refusing to impose attorneys' fees upon the non-intervenors. The con- 
trary conclusion reached by the division is necessarily based upon the 
assumption that several thousand class members who did not intervene 
prior to trial in the District Court knew of their right to do so but failed 
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to exercise it. That assumption is contradicted by the record. In 


August 1957, an attempt was made to secure the information required 


to give all of the class members notice of their right to intervene by 
serving written interrogatories upon the Administrator asking the name 
and address of each veteran from whom N.S.L.I. dividends and/or dis- 
ability compensation had been erroneously collected in reliance upon 
Article IV of the Soldiers’ and Sailors' Civil Relief Act of 1940. Judge 
Keech granted the motion to strike the interrogatories upon the written 
representation by the Administrator that: 
"The information sought to be elicited by the interroga~- 

tories filed herein should not be supplied to plaintiffs 

until and only in the event that the issues raised in this 

action are decided favorably to plaintiffs." (R. Vol. 1, 

C.A. 5658-55). 
Public Law 85-586 was not enacted until August 1, 1958. If the inter- 
rogatories had been answered in August 1957 and the class members 
notified of their right to intervene and that it was necessary to do so 
in order to be saved from the statutes of limitation, how many would 
have failed to intervene? To use the words of Mr. Justice Burton: 
Few, if any! This is best illustrated by the fact that between August 1 
and October 15, 1958, the latter date being five days before these cases 
were reached for trial in the District Court, 3068 of 8,400 veterans had 
applied for and received $648,414.76 of the total refunds of $1,649,000 
authorized by Public Law 85-586 (J.A. 151). But, how many of the 3068 
would have applied for the refunds within two and one-half months, if the 
V.A. had not, pursuant to Congressional directive, issued upon our insis- 
tence (see J.A. 115, 116 and appellees’ brief, pp. 21, 22) notified each of 
the 8,449 veterans of his right to apply? Again the answer must be: 
Few, if any’ 


Another reason assigned for the division's holding on the attorneys' 


fee issue is: 


23 


"Appellees' ultimate position is that they are entitled to: 
attorneys’ fees because Congress was moved by this liti- 
gation to pass an Act assisting these claimants. The 
class Congress favored is broader than that covered 
by the Plesha decision. The assertion of a noncontract-~ 
ual claim for compensation for services rendered in 
sponsoring favorable legislation does not deserve pro- 
longed discussion." 


What did Mr. Justice Burton mean when he said: "The class 
Congress favored is broader than that covered by the Plesha decision"? 
Page 13 of the opinion shows that he knew Plesha was not a class action 
and, therefore, that the decision therein only covered and protected the 
plaintiff and the two veterans who intervened. Accordingly, he must have 
meant: "The class Congress favored is broader than that covered by 


these class actions”. But that fact does not disprove that "Congress 


was moved by this litigation to pass an Act assisting these claimants". 
Certainly, standing alone and in the face of the legislative history of 
Public Law 85-586, as set forth in appellees’ brief (pp. 30-35), it would 
not constitute an adequate basis to set aside the District Court's Finding 
of Fact No. 23, as "clearly erroneous" within the meaning of F.R.C.P. 

52 (a). That Finding, in pertinent part, is that but for the professional 
services rendered in Plesha, Hormel and these class actions "H.R. 9369 
would not have been introduced in the 85th Congress, ist Sess., and 
would not have been enacted into law as Public Law 85-586 xe * and 
none of the veterans from whom collections were made * * * would have 
received refunds of the amounts thus collected or any interest thereon." 
(J.A. 154). If Public Law 85-586 had authorized refunds only for the 
veterans from whom erroneous collections had been made upon written 
demand or as a result of final judgment, that would have been significant; 
but the fact that the Public Law authorized refunds to them, as well as 

to the veterans who were protected by these class actions, fails to estab- 
lish that this litigation did not move Congress to do justice for all of the 
8,400 veterans adversely affected by the Administrator's erroneous 


determination. 
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Upon the basis of Finding No. 23, the District Court made its 
award of attorneys’ fees. That award has been cavilingly reversed 
with the statement that The assertion of a noncontractual claim for 
compensation for services rendered in sponsoring favorable legisla- 
tion does not deserve prolonged discussion". On the authority of Laf- 
ferty v. Humphrey, Secretary of the Treasury, 101 U.S. App. D.C. 222, 
248 F.2d 82, we submit that when services rendered in a class action 
move executive officers of the Government to seek and obtain legisla- 
tion which provides the relief sought in the class action, the non-inter- 
vening members of the class have been substantially benefited by the 
law suit conducted on their behalf, and that is adequate reason to im- 
pose attorneys’ fees upon them. If the District Court was correct in 
finding that Public Law 85-586 would not have been enacted but for the 
prosecution of Plesha, Hormel and these class actions, it is beyond dis- 
pute that ali of the 8,400 veterans were substantially benefited thereby. 


vI 


THE SERVICES RENDERED IN THE PLESHA CASE, STAND- 
ING ALONE, CONSTITUTE A VALID BASIS FOR THE AWARD 
OF ATTORNEYS’ FEES AGAINST THE NON-INTERVENING 
LITIGANTS. 

The third and final reason assigned by the division for reversing 
the award of attorneys’ fees is that the professional services rendered 
in Plesha, standing alone, do not constitute a valid basis for the award 
against the several thousand veterans represented in these suits. As 
shown above the District Court did not base its award only on the serv- 


ices rendered in Plesha. The issue whether the award could be affirmed 


on the basis of those services, standing alone, was interjected into these 
cases in appellants' brief. The foundation for the division's decision 
on this issue is set forth in the following excerpt from Mr. Justice 


Burton's opinion: 
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"Nor did the Plesha decision create such a distinct fund 
for the benefit of the class of claimants either by way - 
of stare decisis or otherwise. It merely decided the 
claims of a few veterans out of about 8,400 who had 
claims involving a common question of law. Many of 
those claims would have been defeated by technical de- 
fenses, statutes of limitation, voluntary payments or — 
res judicata, except for the waiver of such defenses by 
Congress as set forth in Public Law 85-586. In that Act, 
Congress made available the Civil Relief Fund and other 
funds for reimbursement of the veterans entitled to it." 


With but little probing that foundation will collapse. 


We know that the claims of several thousand veterans, those from 


whom dividends and disability compensation had been withheld, could not 
be defeated by the defenses of voluntary payments or res adjudicata. 
They had not made payments upon demand and final judgments had not 
been obtained against them. We know, from the division's decision, that 
their claims could not be defeated by the defense of the statutes of limit- 
ation, because these class actions were and are available to save them 
from the operation of the statutes. Therefore, it is beyond dispute that 
the Plesha decision, as an application of law, was available to several 
thousand similarly situated veterans under the doctrine of stare decisis. 
However, the division holds that this is not enough; that to constitute a 
valid basis for the award of attorneys' fees against those veterans the 
Plesha decision had to create a distinct fund for their benefit by way of 
stare decisis. But the requirement stated by the division merely means 
that, in addition to vindicating his claim to "earmarked" funds, Plesha 
also had to establish, as a matter of law, the right of the similarly 
situated veterans to recover their claims from the "earmarked funds". 
Sprague v. Ticonic Bank, 307 U.S. 161; Washington Gas Light Co. v. 
Baker, 90 U.S. App. D.C. 98, 195 F.2d 29. We have shown in Point IV 
above that this requirement was fulfilled. Congress had appropriated 
"out of money in the Treasury" sums for the payment of the dividends 
and disability compensation awarded by the Administrator to the similarly 
situated veterans. Those appropriations were "earmarked funds". 
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In connection with the issue presently under discussion, the Court’s 
attention is called to the District Court's Conclusions of Law Nos. 3 and 
5 (J.A. 155-157). Therein the District Court found that the National 
Service Life Insurance (Trust) Fund from which the dividends had been 
misappropriated, and the Soldiers' and Sailors' Civil Relief Fund into 
which said dividends and disability compensation had been placed, were 
"specific property" (or in other words "earmarked funds") subject to the 
claims of the class. As pointed out in appellees’ brief, pp. 35-39, the 
Conclusions of Law are correct, because those Funds were not in the 
surplus of the Treasury and the withdrawals therefrom were under the 
exclusive control of the Administrator of Veterans Affairs and did not 


require an Act of Congress. 


Moreover, if the division is correct in holding that there was no 
distinct fund from which the veterans could recover until Congress made 
the money available by Public Law 85-586, such fact is not determina- 
tive of the question whether Plesha, standing alone, is a valid basis for 


the District Court's award of attorneys’ fees. This is so because the 
dividends had been misappropriated from the "permanent trust fund 

* * * known as the National Service Life Insurance Fund", 38 U.S.C.A. 
(1952 ed.) 805. While the disability compensation was not specifically 
designated as trust funds, it constituted the highest sort of Governmental 
obligation. Plesha authoritatively established the right of several thousand 
veterans to recover their dividends and disability compensation; it was a 
necessary pre-condition to their recovery. The fact that the right could 
not be exercised, that they could not make an actual recovery until the 
Trustee regained possession and control of the misappropriated funds 
through an Act of Congress passed at his request, appears to be of little 
or no significance in the light of this Court's decision in Walsh v. National 
Savings & Trust Co., 101 U.S. App. D.C. 195, 247 F.2d 781, which in re- 
liance on Sprague held: : 
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"An attorney who creates, increases, preserves or pro- 
tects a trust fund, with an accompanying benefit to all — 
who are entitled to participate in the trust, is entitled 
to receive his fee from the corpus of the trust. On the 
other hand it is also true that a litigious party or one 
who seeks a construction in bad faith is not entitled to | 
costs out of the corpus. Between these extremes lies 
the large body of cases which call into play the chancel- 
lor's discretion asto whether or not some or all of the 
costs of litigation should be charged to the corpus of the 
trust. The case at bar is in this area." 


Is it the law that attorneys, who render 7 years of service to 


establish finally that a Trustee has misappropriated trust funds and 

has a fiduciary duty to recover the same, are not entitled to fees from 
the trust corpus recovered for all the beneficiaries entitled to participate 
therein, when the actual recovery requires additional action by the dere- 
lict Trustee in fulfillment of that fiduciary duty? Is that the law when 

the same attorneys by other litigation compel the derelict Trustee to 
perform the fiduciary duty which results in the recovery? The division 
which decided these cases answered both questions affirmatively. In the 
light of Walsh, as interpreted in Mack v. Passaic National Bank & Trust 
Co., 157 F. Supp. 721, we submit that the division is inerror. If the 
division's holding is the law, then attorneys, whose services substantially 
contribute to the recovery of a trust fund but do not actually consummate 
the recovery, cannot be compensated from the recovered trust corpus. 

If the division's holding is correct, then equity rewards the indolent or 
uninformed, whose rights would have perished but for the services 
rendered on their behalf; and equity punishes those who rendered the 
services — Plesha, Hormel, Emmet, Mabbutt, Deering and their attorneys 
— by imposing upon them over $2,900 in litigation expenses (J.A. 154), 
plus the penalties to be exacted under the $3,000 bond which was required 
by the District Court as a condition to the issuance of the preliminary 
injunction forbidding the disbursement of more than 90% of the payments 
authorized by Public Law 85-586. If the division's holding is correct, 
then there can be no "individualization in the exercise of a discretionary 
power [ which] will alone retain equity as a living system and save it from 


sterility." See Sprague v. Ticonic Bank, supra. 
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vil 


INTEREST IS PAYABLE ON THE MISAPPROPRIATED NATIONAL SERVICE 
LIFE INSURANCE TRUST FUNDS, AS THE DISTRICT COURT HELD 


In order to discuss the interest issues, it is first necessary to 
state what is not in dispute on this subject. Mr. Justice Burton's opinion 


does not deny that: 


(1) The provisions of 38 U.S.C.A. (1952 ed.) 805 (a) and (b) create 
"a permanent trust fund to be known as the National Service Life Insur- 
ance Fund"; make the Administrator of Veterans Affairs and the Secre- 
tary of the Treasury trustees of the Fund; require that N.S.L.I. premiums 
shall be paid into the Trust and "together with interest earned thereon, 
shall be available for the payment of liability under such insurance, 


including payment of dividends"; and authorize the Secretary of the 


Treasury to invest the trust funds in certain interest-bearing obligations. 


(2) The provisions of 38 U.S.C.A. (1952 ed.) (802 (e) require all 
calculations in connection with N.S.L.I. insurance to be based upon the 
American Experience Table of Mortality and interest at the rate of 3% 
per annum. 

(3) The Administrator declared special dividends payable in 1950 
to the several thousand veterans represented in these class actions, but 
withdrew their dividends from the Trust with no intention of paying the 
same over to the cestuis que trust and with the intention of paying them 
over to his employer, the United States, on account of debts which did 
not exist but which he erroneously believed said beneficiaries owed to 
the United States. 


(4) The aforementioned action of the Administrator constituted a 
misappropriation of trust funds by the trustee; and a trustee who mis- 
appropriates funds from a trust is not only liable for the wrongfully 
removed corpus, but also for the interest that would have been earned 
thereon if it had remained in the trust and had been properly invested. 
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In the light of the foregoing, what does Mr. Justice Burton mean 
when he says "There is no authority in the National Service Life Insur- 
ance Act for the allowance of interest claimed by the named plaintiffs 
in these actions.""? It is inconceivable that he means that the N.S.L.I. 
Act would not have required the payment of interest on the dividends 
withheld, if instead of being withdrawn from the Trust and deposited to 
the credit of the United States in the Soldiers' and Sailors’ Civil Relief 
Fund, they had been retained in the Trust to the credit of the veterans 
entitled thereto. In 1950 dividends (other than special dividends) declared 
on converted N.S.L.I. policies were, upon the request of the insured, 
allowed to remain on deposit in the Trust and earn interest (38 C.F.R. 
8.26; J.A. 125). And dividends declared after January 1, 1952 on all 
N.S.L.I. policies have been retained for payment of premiums, unless 
payment in cash was requested (65 Stat. 43, amending 38 U.S.C. 802 (f) 
and interest has been paid upon the policy holders’ dividend credit (Sec. 
8.26 (b), 17 F.R. 2362, 38 C.F.R. 8.26 (b)). Moreover, in response to 
the charge made by Chairman Teague of the House Veterans Committee 
that the Administrator of Veterans Affairs, Sumner G. Whittier, and the 
Secretary of the Treasury, Robert B. Anderson, had invested money in 
the N.S.L.I. Trust Fund at interest rates below the current market and 
had thus "failed to discharge their obligations as trustees" of the N.S.L.1. 
Trust Fund, * the Administrator acknowledged that "the Government has 


guaranteed an interest rate of 3 1/2 percent to the veterans. The policy 


has been to invest to meet this pledge". : 


In the circumstances, there is only one possible meaning attributable 
to Mr. Justice Burton when he made the statement here under discussion. 
He must have meant that when the United States creates a Trust, the pro- 
visions of which require the trustees to invest the trust corpus and divi- 


dends of the beneficiaries retained in the Trust, and to pay interest thereon 


4 United Press International release from Washington, D.C., under date of 
January 2, 1960. 


The Washington Post, Monday, January 4, 1960, p. A-19. 
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to the beneficiaries at the rate of 3 percent per annum, the United States 
is not required to pay interest on dividends illegally withdrawn from the 
Trust by the trustees, unless the statute creating the Trust specifically 
states "Interest payable on trust funds invested in accordance with the 
provisions of this Act shall also be payable on trust funds misappropriated 
by the trustee", or words of equally clear import. The difficulty with such 
a holding is that it cannot be reconciled with United States v. Mille Lac 
Band, 229 U.S. 498. In that case, the Indians had ceded land to the United 
States in trust, the trust to be executed by the sale of the ceded land and 

a deposit of the proceeds in the Treasury of the United States to the credit 


of the Indians, such sum to draw interest at 5%. However, the land was 
not disposed of under the pertinent act of 1889 calling for deposit of the 


proceeds, but under the general land laws, not for the benefit of the 
Indians but in disregard of their rights. The Court said (229 U.S. at 
509): 
This was clearly in violation of the trust before described, 

and the Indians are entitled to recover for the resulting 

loss. In principle it is as if the lands had been disposed 

of conformably to the act of 1889, and the net proceeds 

placed in the trust fund created by Sec. 7, and the govern- 

ment then had used the money, not for benefit of the Indians, 

but for some wholly different purpose. That the wrongful 

disposal was in obedience to directions given in two resolu- 

tions of Congress does not make it any the less a violation 

of the trust." 
Pursuant to the mandate of the Supreme Court, the Court of Claims in 
Mille Lac Indians v. United States, 51 Ct. Cls. 400, took further evidence 
concerning the amount which should have gone into the trust and awarded 
judgment therefor, with interest at 5% from the date the money should 


have been deposited in the trust fund. 


We do not dispute the general rule that pre-judgment interest may 
not be awarded against the Government in the absence of an express pro- 
vision therefor in statute or contract. Our position, based on Mille Lac 
Band, is that when the United States creates a permanent trust, appoints 
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the trustees, directs them to invest the trust funds in interest-bearing 
obligations, and to pay interest on money of the beneficiaries left in the 
trust, and consents to suit in case of disagreement, it has expressly, 
affirmatively and unambiguously agreed that the law of trusts shall 
govern in the event the trust funds are misappropriated. See also 
Standard Oil Co. v. United States, 267 U.S. 76. : 


Our position is not contradicted by United States v. Worley, 281 
U.S. 339. Worley was decided in 1930 and, as shown by 31 U.S.C.A. 725 
(s) (c) (1), "The United States Government life insurance fund" was not 
classified as a "trust fund", with all moneys therein to "be disbursed 
in compliance with the trust" until 1934. Nor is our conclusion contra- 
dicted by United States v. Citizens Loan & Trust Co., 316 U. 8. 209, al- 
though that case was decided in 1942. It merely holds that when Congress 
amended the World War I Insurance Act in 1924 and provided for lump 
sum payments to the estates of insureds in lieu of monthly installments, 
its clear purpose was to eliminate interest that had been included in the 
installment payments. Moreover, even though the United States Govern- 
ment life insurance fund was a "trust fund" in 1942 and all moneys therein 
were required "to be disbursed in compliance with the trust,” the terms 
of that trust do not provide that interest earned on the investment of the 
fund shall be available for the payment of dividends and other liabilities. 
Compare Sections 443 and 805 (a) of 38 U.S.C.A. (1952 ed.). Further- 
more, the Citizens Loan & Trust Co. case decided the Government's 
liabilities on a death claim which came into existence with the death of 
the insured in 1919, long before the United States Government life insur- 
ance fund was classified as a "trust fund". | 


In any event, we also maintain that the claim for interest here is 
not a claim against the United States which is precluded by the general 
rule stated above. Henkels v. Sutherland, 271 U.S. 298, holds that an 
award of pre-judgment interest against the United States does not fall 
within the sense of the general rule, when the claim is for income actually 


received by the United States from an investment of a citizen's money 
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lawfully seized in the mistakened belief that he was an enemy alien. In 
so holding the Supreme Court said: 


The Government contends that Angarica v. Bayard, 127 US. 
251, is to the contrary, and the court below so held. In that 
case, the suit was for interest or income realized upon the 
amount of an award in favor of Angarica paid by the Spanish 
Government to the United States. This court, in denying the 
right of recovery, applied the general rule of immunity from 
interest, saying (pp. 259-260) that the claim'is not different 
in character from what it would have been if, instead of being 
a claim for increment or income actually received by the 
United States, it were a claim for interest generally, or for 
increment or income which the United States would or might 
have received by the exercise of proper care in the invest- 
ment of the money.’ Without challenging the correctness of 
this view as applied to the precise facts of that case, it can- 
not be accepted as a rule of general application. Especially, 
it cannot be accepted as applicable here, where the property 
of a citizen has been mistakenly seized and, by executive 
authority, after conversion into money, has been invested 
in government securities." 


The opinion just quoted shows that there is an area lying between the 


factual situations presented in the Angarica and Henkels cases in which 


the general rule is inapplicable. We believe our cases are in that area. 
We maintain that these cases do not involve a claim for interest against 
the United States in the sense of the rule, because the plaintiffs' entitle- 
ment to the money withheld was admitted, the withholding resulted from 
an erroneous belief in the existence of a cross-indebtedness, and there 
was a fiduciary obligation to keep the money invested in interest-bearing 
obligations until the validity of the alleged cross-indebtedness was finally 
determined. The Worley and Citizens Loan & Trust Co. cases were not 
in that area, because they involved bona fide disputes as to plaintiffs' 
entitlement to the insurance proceeds and there was no obligation to keep 


the money invested. 


Finally, the general rule is inapplicable here, because the United 
States took the plaintiffs’ property under its power of eminent domain. 
When the Administrator took the dividends from the permanent trust 
fund and deposited them in the Civil Relief Fund, his tortious taking was 
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not a taking by eminent domain, inasmuch as Congress had not authorized 
the taking. But when Congress ratified that taking by transferring $1,500, - 
000 from the latter Fund and covering it into the surplus of the Treasury 
(J.A. 83), the tortious taking was turned "into the exercise of the power 

of eminent domain" and placed upon the Government the obligation to 

make "just compensation, including sums in the nature of interest". 

United States v. Goltra, 312 U.S. 203; United States v. Creek Nation. 


Set AS et 
295 U.S. 103; Shoshane Tribe v. United States, 299 U.S. 476. 
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CONCLUSION 


Accordingly, we respectfully submit that the Petition should be 
granted, the judgments of the division vacated, and the judgments of 
the District Court affirmed after a Rehearing en banc. 
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